THE SECRETARY OF TRANSPORTATION
WASHINGTON DC 20590

December 10,2010

William E. Reukauf

Associate Special Counsel
U.S. Office of Special Counsel
1730 M Street, NW, Suite 218
Washington, DC 20036

Re: OSC File No. DI-10-2602

Dear Mr. Reukaut

By letter dated July 9, 2010, you referred for investigation disclosures from Rand Foster, an
Aviation Safety Inspector assigned to the Federal Aviation Administration’s (FAA)
Northwest Mountain Region as a Technical Specialist. Mr. Foster alleged that potentially
non-compliant and unsafe modifications, involving the installation of Night Vision Imaging
Systems (NVIS), were performed on hundreds of emergency medical service (EMS)
helicopters and charged that FAA failed to take action to appropriately address these
deficiencies. 1 delegated investigative responsibility for this matter to FAA’s Office of Audit
and Evaluation (AEE). Enclosed is the Report of Investigation (ROI), including a
comprehensive corrective action plan.

To summarize our investigation, of the eleven allegations detailed in your referral, three were
substantiated, three were partially substantiated, and five were not substantiated. The
investigation found that a significant number of EMS helicopters were not in compliance
with approved FAA certification requirements for the NVIS systems. While FAA’s
certification process for the NVIS modifications was technically compliant with the
regulations, the mnstaller of these systems, Aviation Specialties Unlimited, Inc. (ASU) did not
fully comply with the requirements in numerous cases. In addition, the operators of these
aircraft frequently failed to complete FAA-required conformity inspections to ensure

continued compliance with the approved certification criteria after the helicopters were
modified.

The certificate holders (who modified, maintained, and operated NVIS-equipped aircraft)
were solely responsible for compliance with the approved certification criteria. However,
FAA did not maintain sufficient tracking and surveillance to ensure that all NVIS-modified
EMS helicopters were fully compliant at the time of the completed modifications, and to
ensure that the aircraft remained in compliance with approved certification requirements
once they were in service.

The investigation also substantiated a number of cases where a FAA inspector
inappropriately issued field approvals, which allowed some aircraft to return to service,
contrary to FAA policy, and that FAA did not provide clear and unambiguous guidance to
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operators for maintaining continuing compliance with the NVIS certification requirements.
These shortcomings also contributed to the compliance deficiencies that were identified in
the ASU-modified fleet.

As a paralle] effort conducted in conjunction with this investigation, FAA performed a
detailed compliance audit on a random sample of the affected aircraft and has developed a
comprehensive cotrective action plan to address the deficiencies that were identified in the
investigation. This plan has already been implemented and the main elements of the plan
will be completed within 12 months of October 30, 2010. The main corrective actions
include: 1) All operators were notified of the identified deficiencies on October 15, 2010 and
FAA will follow up, monthly, with all operators within 60 days after the initial notification;
2) Significantly increased FAA inspector surveillance for conformity with the requirements
across the entire NVIS-modified helicopter fleet; 3) A determination of the root causes that
have contributed to the errors made during the modification process and the development of
nstallation conformity guidelines and training for all operators; 4) Immediate termination of
ASU’s authority to approve changes and an increase in the surveillance of all ASU projects;
5) The issuance of improved guidance to all approved modification centers and operators on
how to maintain continued compliance after NVIS modifications; and 6) Discipline of all
employees invoived in the inappropriate field approvals. The complete details of, and the
implementation timetable for, FAA’s corrective action plan are contained in the attached
ROL

Fam grateful to Mr. Foster for raising these concerns. His diligence has led to significant
process improvements at FAA which will further enhance aviation safety.

Sincerely your

Enclosures
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1. Introduction and Summary

1.1 Origin and Conduct of Investigation

In July 2010, the Federal Aviation Administration, (FAA) Office of Audit and Evaluation
(AAE) was directed by the Secretary of Transportation to investigate Office of Special
Counsel (OSC) whistlebiower disclosure, OSC File No. DI1-10-2602, dated July 9, 2610. ‘The
FAA’s Office of Audit and Evaluation 1s an independent organization with authority to
conduct oversight of all FAA organizations and programs. This disclosure was originated by
Mr. Rand Foster, who 1s an FAA Aviation Safety Inspector (ASI) assigned to the FAA’s
Northwest Mountain Region (ANM) as a Technical Specialist.

Included in the referral was a letter from the OSC to Secretary LaHood dated July 9, 2010,
that contained mformaton referencing a prior OSC disclosure, OSC File No, DI-08-1904,
dated July 8, 2008, which had also onginated with FAA Inspector Foster. Both OSC
referrals paralleled each other and described similar allegations. However, the 2008 OSC
disclosure investigation was not completed within deadlines imposed by the OSC,
subsequent extensions were denied, and OSC chose to publish its findings without a formal
Department of Transportation (DOT) response. Both disclosures contain allegations of
non-compliance and potentrally unsafe modifications that were performed on hundreds of
emergency medical service (EMS) helicopters and charge that FAA failed to appropriately
address the problem. For the purpose of this report, we will refer to QSC File No. DI-08-
1904, dated July 8, 2008, as OSC I, and OSC File No. DI-10-2602, dated july 9, 2010, as
OSCII.

Mr. Foster alleges that approximately 300 EMS helicopters may have been mmproperly
modified with Night Vision Imaging System (NVIS) installations and received FAA approval
for non-compliant modifications . The helicopters in question were modified by Aviation
Specialties Unlimited, Inc. (ASU), of Boise, Idaho, which holds several Supplemental Type
Certificates (STCs") and a repair station certificate. The responsible office for ASU’s STC
approvals is the Seattle Aircraft Certification Office (SACQO) and the responsible office for
monitoring the installation of NVIS equipment under ASU’s STCs 1s the Boise Flight
Standards District Office (FSDO) in Boise Idaho.

Additionally, the complainant alleges that after the FAA discovered the modifications did
not comply with the required specifications, it failed take appropriate action to bring these
aircraft into compliance. Mr. Foster also contends that FAA failed to implement a formal
process to ensure that the affected helicopters were brought into complance in a timely
manner because of an effort to conceal this issue from the publc.

' A listing of technical acronyms and abbreviations is contained in Appendix A and definitions in Appendix
B.



1.2 Description, Conduct, and Methodologyv of the Investigation

The FAA organizations involved in the allegations are the Aircraft Certification Service
{AIR} and the Flight Standards Service {AFS). AIR is tesponsible fot setting and overseeing
compliance with the design and manufacturing standards for aircraft and other aviation
products. AFS is responsible for, among other things, determining that aircraft are in an
airwouhy condition before they are operated and overseeing the repair stations where work
1s performed on aircraft. Within the AFS and AIR umbrella organizations, the regional
offices include: ANM-100 (Transport Airplane Directorate); ANM-200 (Northwest
Mountamn Flight Standards Division); ASW-170 (Fort Worth Aircraft Certification Office);
and FI'W AEG-25 (Fort Worth Asrcraft Evaluation Group). Additionally, it was determined
by AAE that the investigation should also include the Boise Flight Standards District Office
(FSDO) where ASU is geographically located.

After further evaluation of the allegations, it was determined that AAH required substantial
technical assistance in the form of aviation safety inspectors from AFS and AIR, as well as
engineers from AIR. Inspectors from these organizations developed and conducted
substantial parts of this investigation, but were overseen by an AAE lead mvestigator.

Prior to the OSC II referral, AVS had already initiated an investigation into allegations
transmitted in an email dated March 2, 2010, to AVS-1 and AVS-2. A copy of that email 1s
included in Appendix E of this report. In addition to the email sent to AVS-1 and AVS-2
the complainant sent a letter dated May 31, 2010, to the Secretary of Transportation and the
FAA Administrator, which contained similar allegations discussed in both the OSC I and I1
disclosures. A copy of that letter 15 included in Appendix I of this report.

AAE conducted interviews with the complainant on August 17-19, 2010, Mr. Foster
provided a list of names and positions of individuals Who had direct responsibility and
authority for the FAA’s NVIS/NVG approval process. He provided AAE with background
information regarding ASU’s compliance history and the CFR Part 145 Repair Station
recertification project that occurred afrer ASU’s Repair Station Certificate was revoked in
2008. Mz, Foster also provided background information regarding helicopters that had been
approved for modification inapproprately by a previous Principal Avionics [nspector. He
expressed his concerns openly and his strongly-held belief that the FAA repeatedly failed to
address the proper certification and re-inspection of those helicopters in accordance with
Federal Aviation Regulations (FARs).

AAE reviewed the AVS 2010 NVIS Audit Plan, which was already under development prior
to receipt of OSC II. This Audit was designed to assess the current condition of NVIS
approved STCs, that were already installed, by conducting sampling nspections and to
validate any findings discovered during the Audit for further disposition and corrective
acton. For the remainder of this report, we will refer to the 2010 NVIS Audit Plan as the
“2010 Audit.”



From Auguse 17, 2010 through October 22, 2010, AAE conducted 26 onsite interviews with
FAA and ASU personnel. Listed below are the names of individuals that were interviewed
during the course of our investigation,

Rand Foster, Aviation Safety Inspecior {(ANM-230), Renton, WA
a ¥ Deputy Associate Administrator for Aviation Safety (AVS-2), FAA HQ
WWFrector, Flight Standards Service (AFS-1), FAA HQ
%, former Ditector (AFS), Special Assistant to AVS-1, FAA HQ
¥ Manager, Flight Standards Division (ANM-200), Renton, WA
lanager, Transport Airplane Directorate (ANM-100), Renton, WA
ting Assistant Division Manager (ANM-201B), Renton, WA
Popecial Assistant to the Division Manager (ANM-200SA), Renton, WA
i lanager, Flight Test Branch (:\NM—MOS), Renton, WA
{anager, Boise FSDO (NM-11), Boise, ID
B ssistan e Manager, Boise FSIIO) (NM-11). Boise, ID
anager, Seattle MIDO (AN M-1U8S), Renton, WA
i lanager, Technical Standards anch-(:’LNM-EM}), Renton, WA
Aviation Safety Inspector (ANM-230), Renton, WA
) ¥ rincipal Avionics Inspector for ASU, Boise FSDO, Boise, ID
tincipal Maintenance Inspector for ASU, Boise ESDO, Boise ID
I NVG Project Engineer, SACO, Renton, WA
NVG Project Engineer, FW ACO {ASW-170), Fort Worth, TX
Flight Test Pilo L FW ACO (ASW-170), Fort Worth, TX
D0 nulsion Engineer SACO (ANM-140), Renton, WA
Benior Aerospace Engineer SACO (ANNL-1208), Renton, WA
viation Safety Inspector, FW ARG (AEG-25), Fort Worth, TX
Aviation Safety Inspector, FW AEG (AEG-25), Fort Worth, TY
vestigations Supervisor (ANM-750), Renton, WA

SR RN s e
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Planning for the 2010 Audit began in March 2010. Afier reviewing findings on ASU
maodified aitcraft documented in the AA’s Program Tracking and Information Subsystem
(P'TRS), the Transpott Airplane Directorate (ANM-100) and the Northwest Mountain Flight
Standards Division (ANM-200) began work to determine the root causes for the
discrepancies associated with ASU NVIS installations 2nd the documented findings.

With AAE concurrence, ANM-100 and ANM-200 initiated » special audit of NVIS
installations. The 2610 Audit team was.composed of five sub—tea.ms_, each with three
inspectors and one engineer, conducting hands-on inspections and supported by a daga
validation team. The audit team was sssembled from AFS and AIR offices across the




country. Phase 1 of the Audit was concerned solely with NVIS installations made in
accordance with STCs that are owned and installed by ASU. In Phasé¢ 2, other non-ASU
mnstallations were evaluated ro determine if the nature of the findings is consistent across this
sector of the industry. This information was utilized to develop appropriate corrective
actions to improve compliance and conformance of all NVIS modified helicopters.

Phase 1 of the 2010 Audit was completed on September 30, 2010, and Phase 2 was
completed in mid-October 2010. During Phase 1, 29 aircraft were inspected. A substantial
number of non-conformances and non-compliances were identified, which were attributed
to ASU as the STC holder/ installer, as well as the helicopter operators. A team of engineers
and inspectors from ANM-100 and ANM-200 assessed these findings and eight overarching
findings were identified. These findings and planned future actions by AFS and AIR are
summarized below. Details, including time lines, are listed in Section 3.2.

1.3 Summary of Evidence Obtained From the Investigation

Of the eleven allegatons made in the OSC 11 disclosute, six were substantiated in whole or
in part and five were not substantiated. Each of the eleven allegations resulted in process
improvements or corrective actions to FAA policy or procedures which are listed in Section
3.2 of this report.

1.4 Violations or Apparent Violations of Law, Rule or Regulation

There were no apparent violations of law, rule or regulation by FAA employees found in this
nvestigation. However, an enforcement case is in progress as a tesult of the improper
modification of an instrument detected during routine AFS surveillance. Regulatory
compliance issues detected during the 2010 Audit and attributed to ASU or aircraft
opetators will be handled in accordance with the processes prescribed in FAA Order
2150.3C, FAA Compliance and Enforcement Prograns.

1.5 Changes in Agency Rules, Regulations or Practices

The investigation of this disclosure and the accompanying 2016 Audit revealed the need for
changes in agency guidance and policies. These are noted in corrective actions ot
improvements to FAA policy or procedutes and are detailed in Section 3.1 of this report. All
corrective action plans are scheduled for completion within 24 months or by the dates
indicated in Section 3.2 of this report.

1.6 Restoration of Any Aggrieved Emplovee

The results of this investigation do not indicate that any employee had been aggrieved in
relation to OSC File No, DI-10-2602, dated July 9, 2010.



1.7 Disciplinary Action Against Any Employee

As discussed 1 allegation 2 of the OSC disclosure, an AST in the Boise FSDO made a
number of mappropriate field approvals. A contributing factor was the failure of FSDO
management to ensure ASI’s achered to a field approval process that should have precluded
the inappropriate field approvals. Upon review of the facts, and in consultation with
division staff and the regional human resources division, the ASI responsible for the field
approvals was issued a five-day suspension by a decision letter on February 5, 2008. He
subsequently served the suspension. The failure of the FSDO manager and assistant
manager to implement the field approval process and detect the improper actions of the ASI
were viewed by their supervisor, the Assistant Division Manager, to be a result of poor
performance rather than misconduct. The manager was advised he would not receive a
supetior contribution pay increase because of his office's sub-standard petformance in the
oversight of ASU. Subsequently, both the manager and assistant manager retired.

1.8 Referral to the Attorney General

There were no actions discovered during the mvestigation that required referral to the
Attorney General.



2. BACKGROUND

2.1 Night Vision Goggles and Their Impact on Safety

NVGs first came into widespread use as a military application. Initially used during the
Vietnam conflict, they were considered an essential military tool by the time of Operation
Desert Storm in February of 1991, The same tactical advantages NVGs present make them
ideal for night time helicopter emergency medical services (HEMS) operations. In these
operations, they are particularly useful in seeing and avoiding obstacles in the low-altitude
enroute, takeoff and landing phase of flight when operating away from brightly lit urban
ateas.

The National Transportation Safety Board (NTSB) released a Special Investipation Report on
Emergency Modical Services Operations, which among other things, discussed the importance of
NVIS in HEMS operations.” It is noted in the report that while 38 percent of HEMS flights
were at night, 49 percent of accidents occurred during this time. Page 13 of the NTSB
report contamns the statement, “The Safety Board concludes that if used propetly, NVIS
could help EMS pilots identify and avoid hazards during nighttime operations.”

It 1s important to note that an NVIS modification is an aid to flight crews and s not required
by FAA rule or regulation. However, if installed, it must be compliant with the applicable
FAA regulations, and the system must conform to aircraft type design requirements.

Standard cockpit lighting is unsuitable for NVG operations because of glare and additional
teflections that are highlighted by the goggles. NVIS modifications mitigate this glare and
additional reflections, allowing pilots to use NVGs safely. Without modified cockpits, lights
used to make cockpit instrumentation readable during night operations can cause bright
“blooming” within the visual field while wearing NVGs. This can eliminate the safety
margin gained by using NVG in night operations.

2.1.1 ASU NVG Installations

ASU’s installations consist of placing a special material over the face of instraments and
radios, which are “back-lit” at night to make them teadable. In some cases, ASU replaces
unfiltered light bulbs with filtered light bulbs in certain radios and instruments in addition to
post-lights aimed away from the cockpit but toward parts of the cabin which need to be
dhaminated,

NVGs alter colors used for warning, caution and advisory indications as well as limitation
markings on instruments. Generally, the ASU NVIS modifications alter the intensity and
appearance of cockpit, instrament and avionics lighting to make them suitable for viewing
while wearing NV(s. This is accomplished by application of filter material over
instruments, avionics and warning/caution/advisory lights, supplemented with additional
lighting and sometimes installing filtered light bulbs in cettain instruments or radios as well.
The specific modifications vary by aizcraft make and model. It is also important to note that
individual variations and modifications made after an aircraft was originally certified may

? Aviation Special Investigation Report NTSB/SIR-06/01, adopted by the NTSB on January 25, 2006.



result in differences m cockpit configuration for a given make and model and between
atrcraft of the same make and model in an operator’s fleet.

2.2 Supplemental Type Certificates

An STC 1s a type certificate {T'C) 1ssued under Title 49 United States Code (USC) § 44704 (b)
by the Admunistrator. It defines the design change to a product or appliance. As
appropriate it lists the aircraft serial numbers affected and identifies the certification basis
listing specific regulatory compliance information for the design change.

The type of design approval is determined by the magnitude and complexity of the change.
Changes can be further defined as minor and major changes (Titde 14 Code of Federal
Regulations (14 CFR) § 21.93). Under 14 CFR § 21.113, STCs ate requited for major
changes in type design, not great encugh to require a new application for 2 TC under §
21.19,

Minor changes are defined as changes that have no appreciable effect on the weight, balance,
structural strength, reliability, operational characteristics, airworthiness characteristics, or
other characteristics affecting the safety of the product. Minor changes may be approved
under a method acceptable to the Administrator prior to submitting any substantiating or
descriptive data to an ACO (14 CFR § 21.95).

Major changes are defined as all changes that are not minor changes. Major changes require
the applicant to submit substantiating data and necessary descriptive data for inclusion in the

type design, per 14 CFR § 21.97.

An NVIS modification to a helicopter is considered a major change and requires an STC.

2.2.1 Key Steps in Approval

There are many steps involved in the STC approval process. An in-depth overview of this
process can be found in AC 21-40, Application Guide for Obtaining a Supplemental Type Certificate.

Many of the steps associated with the issuance of an STC may be different when issuing an
initial STC versus an amended STC or a minor change to an existing STC. However, there is
one requirement common to all of them. In all mstances, the type design for the STC,
amended STC or change must be FAA approved prior to the associated aircraft being
returned to service (RTS).

2.2.2 The Role of Delegation in STCs

Title 49 USC § 44702(d) authorizes the Administrator to delegate to private persons any
function relating to examinations, inspections, and testing of aircraft, subject to any
regulations, supervision, and review that the Administrator may prescribe.

FAA Order 8110.4, Type Certification, and AC 21-40 indicate the use of designees is
recommended. The decision to delegate certain compliance findings to designees depends
upon a number of factors such as safety cuticality of the mstallation, complexity of the
design, the experience of applicant and designees, and applicant’s processes. The handling



of the ASU projects was no exception. The same factors were used by the SACO to
determine the use of designees and the level of direct involvement of FAA engineering and
flight test personnel. ASU requested the use of designees for their projects in the past. With
respect to their requests, since the ASU modifications were viewed as an “aid to the pilot”
which actually increased the level of safety, it was normal for the SACO to rely on the use of
designees. The use of designees on ASU NVG approvals allows SACO resources to be
focused on more important areas such as continued operational safety of the US registered
transport aircraft in commercial operation.

2.2.3 The ASU Partnership for Safety Plan (PSP)

On March 17, 2010, the FAA and ASU entered into a signed PSP agreement. The putpose
of the PSP is to define and standardize STC processes between the FAA and ASU. The PSP
process is derived from FAA Order 8110.4. It states, “The FAA encourages applicants to
develop a plan for working with their geographic ACO that considers all safety aspects.”
The guidance for developing a PSP is in “The 144 and Industry Guide to Product Certification”
and can be found at the FAA’s website,

The ASU PSP was intended to standardize how all STC projects will be processed. It also
set expectations and responsibilities for ASU in regards to their STC projects. It defines the
change process for STCs and indicates minor change zuthority.

The 2010 Audit revealed that under the PSP minor change agreemént, ASU did not
consistently produce compliant/conforming aircraft STC modifications. As noted in Action
Plan 3 in Section 3.2, the minor change authotity contained in the ASU PSP has been
terminated.

2.2.4 The Corrective Action Plan

From 2004 to 2007, ASU modified some 268 aircraft, which represented approximately 53%
of the total non-military rotorcraft capable of NVG use in the United States. By FAA
policy, all NVIS mnstallations are required to be accomplished by STC. Based on a review of
ASU NVIS instaliations completed by early calendar year 2008, 217 helicopters wete
suspected as having issues because they either did not conform to the applicable STC, the
data was inappropriately approved, or the aircraft was inappropriately returned to service. In
response to this finding, a number of approaches to resolve the issue were considered before
AFS and AIR finalized what would be known as the Corrective Action Plan (CAP).

Of the 217 aircraft involved, 16 aircraft were in public-use and did not have airworthiness
certificates nor were they required to meet the same certification conformity standards as
non-public use aircraft. The objective of the CAP was to focus on the remaining 201
suspect aircraft that were issued airworthiness certificates that had been 1ssued STC with
appropriate supporting data, by the end of October, 2008, Given the authority delegated to
ASU at the time, ASU was responsible for establishing conformity to the appropriate STC
for 160 aircraft, The FAA was responsible for establishing conformity for 41 suspected
aircraft,



By October 30, 2008, all 201 suspect aircraft with airworthiness certificates were ssued new
STC data packages and had cither been added to an existing STC by serial number or ssued
a “one-time” only STC. The “one-time” STC approval process does not require cxtensive
high-quality, data packages, since it is intended for a single modification and repeatability in
other atrcraft 1s not an issue. FAA Order 8110.4 documents the STC processes used 1n the
CAP.

Prior to the CAP, over 50 aircraft were inappropriately returned to service via field
approvals. These aircraft were brought into compliance during the CAP by the issuance of
one-time STCs, inn accordance with the guidance contained in FAA Order 81104,

Initiating a program by publishing a notice directing the inspection of these aircraft to
confirm whether or not they conform to the ASU STC would likely have the effect of
operators grounding the aircraft immediately, or at least restricting their use from NVG
operations. The grounding of a large percentage of the ASU modified fleet would have had
a deleterious impact on safety and the public’s welfare, due to the unavailability of HEMS or
NVG-aided operations in areas covered by those aircraft. Therefore, conformity was a '
longer-term objective and was not considered to be the primary objective of the CAP in
2008 as a result of OSC L

Notice N 8900.51 prescribed certain actions, that if completed, would have “closed the
loop™ in cotrectly conforming the existing modified condition with approved data. There
was insufficient accountability established for both operators and AFS ASIs to ensute the
actions required in the notice consistently resulted in conformity. Consequently, there were
10 systemic controls to ensure that STC conformity would continue over time,

The CAP resuited in non-compliant aircraft having approved data. However, since the
conformity of cach aircraft was not completed by the operators, there were no indications of
quality and appropriateness of the data packages. The 2010 Audit results did confirm that
the data packages were deficient in many cases. These deficiencies are identified in findings
4,5 and 6 in Sectuon 3.2 and will be resolved upon coinpletion of the associated action plans.

2.3 History of ASI Foster’s Disclosures and FAA Actions

M. Foster’s first disclosure to the OSC resulted in the issuance to the DOT of disclosuze
file DI-08-1904, referred to in this report as OSC I. It was dated July 8, 2008 and required
an appropriate investigation and a response from the Secretary of Transportation. The FAA
responded to the DOT Office of Inspector General (O1G) with a draft report of
investigation in September of 2008, Follow-up activity between the OIG and the FAA was
not completed in time to meet a final extension granted by the OSC. On July 9, 2009, the
OSC published its report on the disclosure without the benefit of the DOT’s response. The
OSC I disclosure is contained in Appendix C.

On March 2, 2010, Mr. Foster sent an e-mail message to the Associate Administrator for
Aviation Safety (AVS-1) and her Deputy (AVS-2) restating his concerns. These “did not
concern ASU as much as the collusion in the FAA to cover up the issues and to falsify
documents i the process.” AVS-2 responded to the allegations in the message in an e-mail



reply ont March 31, 2010, The e-mail from ASI Foster and the reply are contained in
Appendix D.

Dissatisfied with the March 31, 2010 reply, Mz. Foster next sent a letter to the FAA
Administrator and the Secretary of Transportation, dated May 31, 2010, Before an
Investigation into the allegations in the letter could be completed, the FAA received notice
of the current OSC disclosure, OSC I1. Since a final response to the letter prior to
completion of the OSC’s investigation and report is inappropriate, an interim response dated
August 11, 2010, was sent to Mr. Foster. He will receive a final response upon completion
of the OSC’s report.

Mr. Foster subsequently submitted a second disclosure to the OSC, resulting in the issuance
- to the DOT of disclosure file IDI-10-2602. The disclosure was dated July 9, 2010, and again
required an appropriate investigation and response from the Sectretary of Transportation.
The Secretary assigned the investigation to AAIE.

2.4 The 2010 Audit

After receipt of Mr. Foster’s first disclosure, the managers of ANM-100 and ANM-200 wete
aware of gtowing conceras regarding ASU. Surveillance conducted by the ASU repair
station Pls and others since the completion of the CAP indicated a history of performance
issues by ASU in installing NVIS modifications. In order to understand petspectives of both
AIR and AFS staff responsible for the oversight of the ASU, a meeting was held on July 6,
2010, at the FAA regional headquarters in Renton, Washington. The meeting was attended
by key technical and management personnel from the Boise FSDQO, SACO, the ANM-100,
ANM-200 and a senior advisor to AVS-1. The discussion resulted in specific actions,
mchuding 2 focused in-depth inspection of ASU and other STC holders, later termed the
“2010 Audit.”

Receipt of the March 2, 2010, e-mail message from ASI Foster to AVS-1 and AVS-2 caused
an acceleration of the planning and execution of the Audit. Upon receipt of the OSC II
disclosure, an assessment was made by the managers of ANM-100 and ANM-200 and AAE
to define the best approach for investigating the allegations. The conclusion was that the
2010 Audit would be the most effective way to obtain accurate data to assess the validity of
the technical allegations against the ASU NVIS modified fleet. The data from the 2010
Audit provided the needed information for defining subsequent, and more comprehensive,
corrective actions to eliminate the continuing problems with NVIS STC compliance.

2.5 Methodology of the Audit

Because there were potential performance issues with ASU as both an STC holder and a
repair station, the new audit required a collaborative effort between AIR and AFS. The 2010
Audit was a focused, in-depth inspection, performed by five sub-teams, and supported by a
data validation team, each composed of selected AFS and AIR personnel. The sub-teams
conducting hands-on inspections of NVIS-modified aircraft were composed of two AFS and
two AIR employees.

10



The objective was to establish whether or not there was both conformance and compliance
in NVIS aircraft modifications. Any identified unsafe conditions wete the responsibility of
the operator to correct. Data collected assisted in addressing any deficiencies with NVIS
modifications or thetr continued airworthiness, This was accomplished in two phases.
Phase T was an assessment over a 30 day period of ASU performance in 14 CFR patt 21 and
43 activities. Phase 2 was also conducted over a 30-day period and focused upon selected
other (non-ASU) NVIS STC holder modified aircraft, again to assess performance in Parts
21 and 43. Additionally, AAE accompanied an audit team and participated in the Phase 1
audits. Personnel from AAE were able to validate the day/night readability and NVG
compatibility portions of the audit.

A detailed plan was developed that defined the objective, scope, data required for the
inspections by the sub-teams, data evaluation and response activities once the inspections ate
complete, and a communications plan., Data gatheréé supported the identification of
changes or additions to FAA guidance on continued airworthiness of NVIS modifications.
This may include:

¢ Industry outreach
¢ A Special Airwotthiness Information Bulletin for all NVIS operators
e A SAFO

Phase 1 commenced on August 31, 2010, and continued through September 30. Definition
and planning for Phase 2 will be contingent on analysis of data from Phase 1. Phase 2
commenced on September 27, 2010.

Phase 1 audit activities included:

¢ On-site inspection of 29 NVIS modified aircraft by specially trained sub-teams.
There was aiso an enhanced inspection of 3 aircraft to include day/night teadability
and NVG compatibility. These enhanced mspections included an AIR flight test
pilot skilled in this additional inspection.

* Anaudit of ASU by the Boise FSDO to investigate TSO approved and non-TSO’d
aircraft components possibly altered by ASU. 3

*  Ajoint AFS-AIR review of existing PTRS data for approximately 19 additional
aircraft that were inspected in the Jast year.

e Ajoint AFS-AIR review of 10 selected ASU data packages and Engineering Change
Order submittals to assess ASU adherence to current processes.

A supporting activity was 2 detailed review of PTRS entries concerning surveillance of ASU
repair station activities, designed to assess ASU adherence to PSP processes.

? See the definition of TSO in Appendix B
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3) Findings and Action Plans

After completing the investigation into the allegations in OSC II and with Phase I of the
2010 Audit completed, AVS and AAE directed that all findings that indicated a need for
cotrective action be formalized and action plans developed. The findings were assessed by
technical staff from ANM-100, and ANM-200, with coordination as needed with AVS and
AAL, and are presented In Section 3.2. Note that when validation is complete for all items,
root cause(s) must be determined before an action plan can be finalized. All corrective action
plans are scheduled for completion within 24 months from October 29, 2010.

3.1 OSC II — OSC File DI-16-2602

In the following section, references are made to findings of the 2010 Audit and immediate
corrective actions required of the operators. Where a systemic issue was identified, it was
captured in Section 3.2 as z finding with related action plan and time line for
accomplishment.

The allegations from Mr. Foster are presented exactly as they are described in the QSC II
referral, and in the section below, we present our findings sequentially to each one.
However, 1t should be noted that there is substantial overlap among 2 number of the
allegations, and as such, the same findings address multiple allegations.

Allegations and Responses:

1. Allegation: Mr. Foster “alioges that FAA employees in the Seattls Aircraft Certification Office
(8ACO), the Flight Standards Division, Narthwest Mountain Region, and FAA Headguarters
are engaging in conduct which constitntes a violation of law, rule or regulation, gross
mismanagement, and an abuse of authority, all which has contributed to a substantial and specific
danger 1o public safety.”

Findings and Conclusions: This allegation was not substantiated. AAE found no
evidence to indicate that FAA official(s) engaged in unlawful conduct, gross
mismanagement, or abuse of authority. However, this investigation did confirm that
the FAA was initially not aggressive enough in monitoring and ensuring compliance.

Moreover, this investigation, along with the lessons learned from OSC I and OSC 11,
have resulted in comprehensive process improvements and significant corrective
actions with regard to the process of NVIS installation approval and the monitoring
of compliance through periodic FAA inspections. A detailed listing of these
mmprovements can be found in Section 3.2, Action Plans 1-8 of this report.

2 Allegation: “Tn addifion, many of the helicopters were returned lo service following modification
with fietd approvals by an ASI in the Boise FSDO, contrary to EAA policy.”

Findings and Conclusions: This allegation was substantiated. As part of an
investigation following a formal complaint by ASU’s president Mike Attwood on
June 15, 2007, Mr. Foster discovered thete were 2 number of questionable field
approvals performed by an inspector in the Bose FSDO. Later investigation
disclosed there were more than 50 erroneocus field approvals performed by the AST
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and an additional one by an ASI from the FSDO in Scottsdale, Arizona. These field
approvals were performed contrary to FAA directives. The inspector involved
appeared to be unaware of the appropriate guidance on field approvals.

The policy which was in effect at that time was AFS Notice 8000.349 and FAA
Order 8300.10, which required a return to service for an NVIS modification is
accomplished through an STC. The Boise FSDO did have a field approval review
procedure which should have precluded this from happening. However, FSDO
management did not enforce the field approval procedute and was not aware of the
requirement for return to service of an NVIS modification through an STC. After
discovery of the 50 erroneous field approvals, these aircraft were brought into
compliance during the 2008 CAP by the issuance of one-time STCs, in accordance
with the gnidance contained in FAA Order 8110.4 (ref. Section 2.2.4 of this report).

‘The 2010 Audit revealed no instances of ASU NVIS aircraft being returned to
service without an approved STC as the basis. While aircraft wete propetly returned
to service, there were numerous errors/ discrepancies with the STC approved data.
Details of the corrective action plans and improvements can be found in Section 3.2,
Action Plans 2 and 3.

See Section 1.7 for a description of actions taken against FAA employees.

Allegation: ‘17 was initially determined that approxcimately 140 helivopters were returned o
service with approvals inaccurately indicating that the NVLS modifications conformed to the
specifications of the STC. Mr. Poster indicates that throngh additional collection of information, the
number of helicopters modified by N11S by ASU increased from 250 to more than 500.”

Findings and Conclusions: This allegation was substantated. Approximately 160
aircraft were returned to service with approvals inaccurately indicating that the NVIS
modifications conformed to the specifications of the STC. These aircraft received
new STC data packages as a result of the OSC I disclosure. The 160 non-
conforming aircraft were requited to receive installation conformity inspections by
their operators in order to be returned to service in accordance with FAA guidelines
by October 30, 2008, as required in the “OSC I” CAP (described in further detail in
Section 2.2.4 of this report). These conformity inspections were not performed,
apparently due, in part, to a general lack of understanding of the requirements.

FAA regulations do not require that conformity inspections be performed by FAA
personnel or by FAA-designees. However, these inspections were required to be
completed by the operators of those aircraft that received revised STC data packages .
in 2008, In retrospect, FAA should have maintained more extensive surveillance to
ensure that these conformity nspections had been accomplished. The corrective
actions presented in Section 3.2 {4b and 4e) should ensure more rigorous surveillance
going forward.

The 2010 Audit revealed no instances of ASU NVIS aircraft being returned to
service without an approved STC as the basis in 2008. However, the 2010 Audit also
revealed the additional finding that there are, continuing errors and discrepancies



with the approved STC data in the ASU-modified fleet. The CAP in Section 3.2
outlines the planned solutions to these on-going STC data discrepancies (Action Plan
2),

The “250 to more than 5007 aircraft mentioned in-the second part of this aliegation
is a reference to the estimated number of aircraft which have had NVIS installed by
ASU between the first and second OSC disclosures. The 2010 Audit confirmed that
similar discrepancies may exist in the entire ASU-modified fleet. The CAP described
in Section 3.2 addresses all NVIS-modified aircraft, no matter when the
modifications were initiaily accomplished.

Allegation: The Notive was issned in September 2008, and established as National Policy a
Corrective Action Plan for NVLS nrodifications performed by ASU.. Mr. Foster notes with
concern that the langnage of the Notice is inconsistent with regulgiions and an FAA Order
Loverning arrworihiness and the conditions that must be met Jor an aireraft to be considered
arrworthy.”

Findings and Conclusions: This aliegation was not substantiated because no
inconsistencies with the regulations were found in the issuance of Notice 8900.51.
However, the investigation did reveal two significant shortcomings with 8900.51
{effective 9/17/08 — 9/17/09) because it did not establish accountability and
tracking requirements to ensure compliance with the NVIS certification standards.
Inspectors were not required to document and track findings in the PTRS database, a
primary tool for tracking certificate-holder compliance with the regulations.

During interviews conducted by AAE with AVS sentor management officials, these
executives agreed, in retrospect, that the notice should have established these
requirements and should have directed adequate surveillance. While the language in
Notice 8900.51 lacked such requirements, this investigation did not establish that the
notice was contrary to any regulations, orders, or policies pertaining to airworthiness
requirements. Thus, while Notice 8900.51 was consistent with existing regulations at
the time, this investigation has confirmed that it was not an effective means of
accomplishing its objective, which was to ensure regulatory compliance.

Mz, Foster maintained that & previous draft of the order would have more effectively
ensured compliance. However, that draft version of Notice 8900.nn, which was
proposed to AFS-300 in mud-April 2008, did “not conform to the standards
established by FAA Order 1320.1E, Fo4.4 Directives Management. The draft order
notfied operators of the aitworthiness issues with ASU modified aircraft and then
directed actions from the operators. Per FAA Order 1320.1E, FAA can only issue
notices to direct the work of FAA employees. FAA cannot compel a certificate
holder to take any action through use of a notice and does not notify operators of
safety matters in a notice. Thus, the draft notice was withdrawn, and Notice 800.51
was developed consistent with FAA policy, published, and made effective 9/17/08.

A detailed listing of corrective action plans and improvements can be found in
Section 3.2, Action Plans 1-8 of this report. Action Plan 5 includes the issuance of a
revised FAA Order 8900.xx to formalize NVIS oversight guidance.
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Allegation: “Mn Foster asserts that the issuance of the Notice was a purposeful remedy
undertaken in an effort to avoid the need for issuance of an airworthiness dirvective, which wonid have
established a formal process to identify safety or non-compliance issues, and set a plan to milizate the
issues and a timeline for compliance. This Notice also did not satisfy the regulatory veguirement
that the aircrafi comply with and conform to an approved type design.”

Findings and Conclusions: This aliegation was not substantiated. It again refers to
Notice 8900.51. Considerable attention was directed toward this matter in the
development of the 2008 CAP, as well as in other activities associated with ASU
oversight, up to and including the recent 2010 Audit. At the time of the 2008 CAP,
the FAA had not established that an unsafe condition existed which is the required
legal basis for 1ssuing an airworthiness directive (AD).

The fact that the notice did not contain specific verbiage that restated to operators
that their arrcraft must conform to an approved type design does not establish that
Notice 8900.51 failed to comply with regulatory requirements. As previously
discussed, the notice was directed to Flight Standards Inspectors as required by FAA
policy, not operators. However, operators are required by the regulations, to
conform to their approved type designs.

AVS and AAE will continue to monitor Section 3.2, Action Plan 1, item &, for
resolution on whether an ADD may be required in the future, if unsafe conditions can
be documented.

Allegation: Mr. Foster “contends, bowever, that this informal process fails to adeguately address
the problem. First, the operators have not been advised of the potential safely bazard relating to the
NVIS modifications, as the informal notification only indicated a technical non-conformuty issue
with data. Further, many of the helicopter operators bave delayed taking steps to bring their areraft
into conformity becanse they are awaiting formal action by FL.AA, directing them to do s0.”

Findings and Conclusions: This allegation was substantiated in part. This allegation
is once again directed toward alleged deficiencies with Notice 8900.51 (effective
9/17/08 —9/17/09), and we have previously discussed the shortcomings of the
order despite the fact that it was technically compliant with the regulations,

A safety analysis conducted by the FAA’s Office of Aviation Safety Analytical
Services noted the incident and accident rate for ASU NVIS-modified aircraft was
comparable to the rate for unmodified aircraft. Thus, there is no analytical
justification to substantiate that a potential safety hazard exists, which is unique to
ASU NVIS installations. As a result of thorough analysis conducted in the
development phase of the first CAP 1n 2008, the remaining issue, as stated in the
Notice, was “to provide for resolution of identfied discrepancies pertaining to those
aircraft modified by ASU.”

Our investigation did substantiate that the order and subsequent corrective actions in

2008 faied to adequately address the non-compliance problem. While the CAP was
completed in July 2008, the 2010 Audit revealed continued deficiencies with ASU as
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the STC-holder and installer, as well as incomplete actions by operators to maintain
their aircraft in accordance with Instructions for Continued Airworthiness (ICA)
instructions. NVIS-modified aircraft ICAs require an annual conformity inspection
of the modified aircraft to revalidate the NVG compatibility.

This investigation did not substantiate that operators have delayed taking steps to
bring their atrcraft into conformity because they are awaiting formal action by FAA,
directing them to do so. On the contrary, this investigation revealed that since the
FAA began auditing ASU’s installations during phase 1 of the 2010 Audit, there have
been an mcreased number of requests by NVG operators made to both Fort Worth
(FW) ACO and SACO NVG project engineers to correct deficiencies discovered by
them during operator data package reviews. Interviews with both FAA NVIS Project
Engineers revealed that operators have been proactively reviewing their data package
for accuracy and making necessary corrections to ensure that their aircraft conform
to their approved STC data packages. As a result of continued deficiencies with
NVIS installations, significant improvements and corrective actions have been and
are continuing to be developed. Details of those improvements and corrective
actions are contained in Section 3.2, Action Plans 2, 3, 4, and 5 of this teport.

Allegation: “Tw addition, Mr. Foster alleges that SACO is ensaging in a process of “rubber
stamping drawings of NVIS modified helicopter configurations submitied by ASU, which are based
o photagraphs of the aircrafl, in order to vetroactively approve the data in the STCy for those
atrevaft.. He contends that ihis reiroactive approval progess fails to address ibe identified safety
hazard relating fo the installation of the filters and incompatible light sources. While these
belicopters may now be deemed to conform fo their STC, they bave not been physically evatnared fo
determine whether lights and filters previously installed without approved data are correctly
positioned, are compatible with NV'G wse, and do not impede the pilor’s ability to see the
instrurments and radios in normal night and day situations or while using the gogales.”

Findings and Conclusions: This allegation was substantiated in part. However, the
allegation that SACO is “rubber stamping drawings” and “that this retroactive
approval process fails to address the identified safety hazard relating to the
nstallation of the filters and incompatible light sources” was not substantiated. Prior
to the CAP in 2008, aircraft were inappropriately returned to service via field
approvals (addressed in allegation 2). These atrcsaft were brought into compliance
during the CAP by the issuance of one-time STCs, in accordance with the guidance
contained in FAA Order 8110.4. In this regard, the use of photographs is
specifically allowed in accordance with FAA Otrder 8110.4.

The NVIS systems are a safety enhancement, even with the deficiencies noted in this
investigation, A notice directing the immediate inspection of these aircraft to
confirm whether or not they conformed to the ASU STC would have required the
grounding of numerous aircraft, or restricted their use in conditions where NVG
operations are advised. Grounding a large percentage of the ASU-modified fleet
would have had a significant deleterious effect on the safety and well-being of the
public, due to the unavailability of HEMS or NVG-aided operations for the
emergency transport of catically-injured or ili patients, Therefore, conformity was a
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longer-term objective and was not considered to be the primary objective of the
CAP. '

Notice 8900.51 prescribed certain actions that if completed, would have resulted in
conformity with the existing STCs. As previously discussed, conformity inspections
wete not required to be accomplished by FAA personnel or designees. Instaliation
conformity inspections were required to be accomplished by the operators of those
aircraft who received revised data packages.

Nonetheless, it has been previously established that Notice 8900.51 lacked sufficient
accountability and tracking to ensure that operators actually conducted these
inspections following receipt of revised data packages. Therefore, with respect to the
following portion of the above stated allegation, “While these helicopters may now
be deemed to conform to their STCs, they have not been physically evaluated to
determine whether lights and filters previously installed without approved data are
correctly positioned,...” this investigation did substantiate that portion of the
allegation.

After a thorough review of data gathered duting Phase 1 of the 2010 Audit, the team
concluded there 1 no evidence of the SACO not following the approved process.
However, the Audit did show that the minor change approval process documented
under the PSP agreement did not consistently produce compliant/conforming
atrcraft STC modifications. The minor change process relied on ASU’s in-house
processes which were determined to be inadequate. As a result of continued
deficiencies with ASU’s ability to consistently produce compliant/conforming
alrcraft, significant improvements and corrective actions have been developed.
Details regarding current and proposed cotrective action plans and improvements
ate contamed in Section 3.2, Action Plans 2 and 3 of this report.

Allegation: “He also contends that in many installations the instruments manufactured to
Technical S tandard Order (TSO) requirements were modified contrary fo regulatory requirements,
with FAA concurvence, and the TSO miarkings were not removed so that any future installer wonld
be aware that those instrumenis were not compliant with the TSO.”

Findings and Conclusions: This allegation was not substantiated. The investigation
revealed that this process is permitted in accordance with FAA Order §150.1B,
Paragraph 20. More specifically, paragraph 20 states, “Design changes to 2 TSO
article by a person other than the manufacturer who submitted the statement of
conformance is permitted by 14 CFR §§ 21.303 and 21.611(c). The modified TSO
articles must be approved under 14 CFR Part 43 or the provisions of the applicable
atrworthiness regulations.”

AAE requested a review of this policy by the FAA Office of the Chief Counsel,
Atrworthiness Law Branch, which confirmed that this practice is permissible by
regulation. The modification is patt of the approved STC. A memorandum was
obtained from the Aircraft Engineering Division confirming this policy, The 2010
Audit did not substantiate any instances where ASU was not following the STC
approved process to modify TSO articles. Routine earlier AFS surveillance of ASU
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modifications did reveal instances where ASU employees may have modified
equipment to the extent that it was non-functional. These incidents are being
processed under the normal AFS enforcement program.

Although non-standard marking of modified TSO equipment was a concern, the
2010 Audit revealed that both the SACO and the FW ACO have been consistent in
the application of parts marking rules and policy. Although this allegation was not
substantiated, AAE has tequested that AIR review previously approved STC
drawings packages as part of their action plan to ensure that the marking
requirement existed on past approvals. Details of corrective actions are contained in
Section 3.2, Action Plan 2 of this report.

Allegation: “Thus, Mr. Foster contends that FLAA has allowed atreraft with invalid
airworthiness certificates, and potentially hagardons NVIS modifications, to remain in service. He
asserts that without a systematic approach fo ensuring conformity and airworthiness, the result will
be continued operation of unairwerthy airerafl that were not properly evaluated, and the potential for
sporadic groundings of emergency medical service helicopters that are waiting for approved data,
putting at rsk emergency response crews and frauma patients whose lves depend on their
availability.”

Findings and Conclusions; This allegation was substantiated in part. The
mvestigation did not substantiate Inspector Foster’s allegation that “FAA has
allowed aircraft with invalid afrworthiness certificates, and potentially hazardous
NVIS modifications, to remain in service.” This allegation appears to stem from
referenced verbiage in the draft notice (Notice 8900.nn), which was never issued.
The draft notice stated, “If the altered aircraft make/model/sertes does not match
the STC listed on the FAA Form 337 for the modification, the aircraft cannot be
conformed to the STC. Therefore, the airworthiness certificate is invalid.” The
rationale for not issuing the draft notice was documented in the “Findings and
Conclusions” section of allegation 4.

Aircraft are permitted to be operated only when that aircraft completely meets the
definition of “airworthy.” It is always the operator’s responsibility to maintain and
operate only airworthy aircraft. 1{ the inference is that Notice 8900.51 allowed non-
compliant operations, it is important to note that the FAA cannot, by the issuance of
a Notice, alter the regulatory requirement for operating airworthy aircraft. NVIS
ICAs require an annual conformity inspection of the aircraft be accomplished. The
2010 Audit results indicate that operators may not have appreciated the importance
of this requirement and may not have been performing the required annual
mnspection. Corrective action plans and improvements will address this problem.
Detads can be found in Section 3.2, Action Plans 5-8.

The allegation that there was not 2 successful “systematic approach to ensuring
conformity” was substaritiated.

Allegation: “In addition, Mr. Foster reports that recent inspections have resulted in the

identification of a significant number of non-congpliant modifications, evidenced by the numerous
enforcement actions against the repair station performing modifications, ASU.”
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Findings and Conclusions: This allegation was substantiated. The inspections
referred to by Mr. Foster are associated with surveillance activities conducted by
ASls exercising their oversight responsibitity of ASU. After receiving a copy of Mr.
Foster’s e-mail message on March 2, 2010, ANM-200 directed an assessment be
conducted on records of ASU surveillance to identify trends. The results of the
assessment supported the need to conduct an audit of representative ASU performed
NVIS modifications. This in turn led to Phase 1 of the 2010 Audit with its
accompanying expedited schedule. Findings and action plans presented in Section
3.2 indicate there are a significant number of non-compliant modifications resulting
from ASU NVIS installations. In addition, preliminary indications ate that there are
several causal factors underlying the non-compliances in addition to ASU faults.
These included operator deficiencies.

In response to the allegations, the current investigation has prompted widespread
enhancements to the process by which NVIS installations will be monitored by
continued FAA oversight of such installations. A detailed listing of these
improvements can be found in section 3.2 of this report (ref. action plans 4-8).

Allegation: ““Aocording to Mr. Foster, FLAA officials delayed issuance of the Notice due 1o
concerns over the negative publicity regarding Southwest Airlines and American Airlines in April
2008.”

Findings and Conclusions: This aliegation was not substantiated. Our investigation
revealed that the FAA exercised due diligence in pursuing a systematic plan of action
after discovety of the 50 erroneous field approvals. These aircraft were brought into
compliance during the 2008 CAP by the issuance of one-time STCs, in accordance
with the guidance contained in FAA Order 8110.4 (ref. Section 2.2.4 of this report).

The FAA drafted Notice 8900.an, which was never issued due to the fact that the
language therein did not mect the specific criteria of a “Notice” in accordance with
FAA order 1320.1E. Subsequently, Notice 8900.51 was developed and issued and
effective between 9/17/2008 and 9/17/2009. Notice 8900.51 prescribed certain
actions, that if completed, would have “closed the loop” in cotrectly conforming the
existing modified condition with approved data. Conformity inspections were not
required to be accomplished by FAA personnel or designees however; installation
conformity inspections were required to be accomplished by the operators of those
aircraft who received revised data packages. Howevet, 2s previously noted, Notice
8900.51 lacked sufficient agcountability and tracking to ensure that operators actually
conducted these inspections following receipt of revised data packages.
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3.2 Detailed Audit Findings and Action Plans

Of the 29 aircraft inspected (with findings validated) to date, all atrcraft had non-compliances
and/or non-conformances

- There were installation conformity errors found on all aircraft inspected

- There are currently 278 findings of which 51 (18%) are potential safety findings. Some jindings
and potential safety findings ave associated with multiple entities. Thergfore, aggregate percentages may exceed
100%.
©  There are 9 STC Holder (ASU) potential safety findings (3% of the overall findings, 18%
of the potential safety finding)

© There are 41 operator potential safety findings (16% of the overall findings, 80% of the
potential safety findings)

0 There are 13 installer (ASU) potential safety issues (5% of the overall findings, 25% of
the potential safety findings)

- ASU currently has 119 8TC holder findings and 72 installer findings (55% of the overall
findings) :

- Operators currently have 155 findings (45% of the overall findings)

a. Appropriate FSDO Pls will formally notify Immediate notification to CHDO
operators of the findings and will track all findings | operators and follow-up
through completion of action within 60 days after mnitial

notification.

b. AFS Technical Standards Branches will follow-up | Monthly thereafrer until Regional
with notified Pls to confirm cotrective actions complete -230
complete branches

¢. SACO will notify ASU of all type design issues Started, will not exceed 30 SACO

days

d. SACO will evaluate STC related potential safety Started, will not exceed 3¢ | SACO
findings using existing COS process days
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There are numerous drawing/documentation errors and ambiguities which may have
contributed to non-conformance/non-compliance
- Failures to thoroughly assess filtration requirements led to design omissions (e.g. components
not lighted in NVIS mode, Lights not filtered)
- Numerous cases of document errors (e.g. ICAs, Master Drawing Lists)
o Recurring issues related to design and installation processes (e.g. radar altimeter Decision
Height light filters coming off in service)
a. Formally notify ASU of the inaccuracies found in 60 days SACO
documents during the Audit
1. Require ASU to provide root cause analyses for the issues | 180 days to SACO
found to reduce the overall error rate ’ compiete all
root cause
analysis
2. ASU to define how it will incorporate the root cause 180 days to SACO
corrective action(s) for the drawing and document errors | complete all
into all of its modified aircraft, not just the aircraft in the | root cause
Audit analysis
3. Corrective action must address the inadequate pre- 12 months SACO
assessment process and how it will be improved
b. SACO to monitor ASU’s performance and provide follow- | Started SACO
up management through Action Plan 3
c. Send the TSO policy clarification memorandum (ATR-100 30 days AIR-100
dated 9/28/10) to all ACOs/MIDOs via email with
explanation.
d. SACO to work with the Rotorcraft Directorate to standardize | 12 months SACO
drawing marking requirements for modified Technical
Standard Order (I'S0) articles; as part of the detailed
corrective action, previously approved STC drawings must
be reviewed to ensure they require marking of modified
TSO articles per FAA Order 8150.1
e. AIR and AFS to develop an NVIS mstallation conformity 3months | Seattle
checklist Manufacturing
District Office
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The minor change process does not consistently produce compliant/conforming aircraft
Terminate the minor change authority in the PSP, All ASU Completed ANM-
certification activities will be managed by the SACO. 100
Increase the level of involvement of FAA engineers and Started and SACO
mnspectors in future ASU projects. Add one additional engineer | ongoing,
to project. Additional

engineer

added o

project.
Increase level of designee supervision for designees associated Started and SACO
with ASU projects ongoing
Hvaluate ASU’s performance prior to considering re-issuance of | Started and | SACO
minor change authority in the PSP. Minor change authority will | ongoing
not be re-issued until ASU develops and implements specific
procedures to reliably produce complete and compliant STCs.

AFS oversight of operator maintenance/alteration is inadequate

- There is no standard process between CHIDOs and the SACO for communicating issues with

ASU §TCs

Issue interim guidance to AFS Pls to require confirmation that
OpSpecs paragraph D093 contents are correct, that operators
are properly implementing ICA requirements for both aircraft
NVIS equipment and goggles, and that NVIS equipped aircraft
continue to meet type design requirements by conforming
aircraft with NVIS STC data and other type design change data
occurring after NVIS modification.

36 days

AFS

Prescribe actions to ensure an effective and immediate
surveillance plan 1s in place for NVIS modified aircraft

30 days

AFS

Bstablish an interim procedure for sharing potential safety
findings with the appropriate certificate managing ACO

30 days

AFS and
AlIR

Dstablish a standard process between CHDOs, the ASW ARG
and the SACO for communicating issues with ASU STCs

18 months

AFS

Add mspection requirements to FY 2012 National Program
Guidelines

12 months

AFS




Operators failed to preserve the NVIS compatible configuration of their aircraft

- Changing the configuration of the flight deck after STC modification without consideration

of the NVG compatibility of the mdividual compoenents

a. Issue interim guidance to ASIs to ensure that operators propetly | 9 months | AFS
implement ICA requirements addressing the maintenance of the
NVIS compatible configuration

b. Publish a revision to FAA Order 8900.1 to formally provide 12 months AFS
NVIS oversight guidance

c. Issue guidance to operators to ncrease awareness of regulatory | 6 months AFS
requirements to maintain NVG compatibility

d. Initiate a working group between the Rotorcraft Directorate, 6 months AFS
AFS and Industry (e.g., HAI) to develop educational material
that communicates the importance of maintaining NVG
compatibility, possible venue FAAST Team presentations

Operators are not properly maintaining NVIS components

- Operators are failing to follow inspection processes (e.g. daily inspections and failure to
follow ICAs)

- ICAs generally lack clarity and specificity

a. Issue interim guidance to ASls to ensure that operators propetly | 9 months AFS
mplement ICA requirements addressing the maintenance of the
NVIS configuration
b. Issue guidance to operators to increase awareness of regulatory 6 months AFS
requirements for maintenance
c. Develop and implement an AFS surveillance program to ensure | 12 months AFS
continuing compliance with required NVIS inspections
d. Charter a work group to develop guidance for ICAs 6 months AFS and
_ AIR
e. Addan ASI to the Rotorcraft AEG staff specifically dedicated to | 6 months AFS-100
the review of [CAs for initial and amended NVIS STCs and ‘
ASW-
200
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There is insufficient knowledge among AFS Pls and operators regarding NVIS-related
maintenance procedures

~ Special emphasis inspection results demonstrate a need for additional training/guidance

a. Develop and present appropriate briefings to improve ASI 90 days AFS
knowledge among the Pls for the 35 air carriers with NVIS
authorization
b. Develop and present appropriate training and support material | 24 months | AFS
to improve ASI knowledge
¢.  Develop appropriate guidance for operators (e.g., SAFO, AC) 6 months for | AFS
SAFO

- AFS guidance for issuance of OpsSpec paragraph D093 is inadequate

OpsSpec paragraph D093 (HNVGO Maintenance Program) is not being effectively used to
require appropriate maintenance

- Currently 1ssued OpsSpec paragraphs D093 do not always include requirements for

maintenance of the N'VGs and NVIS modified aircraft

- OpsSpec paragraph D093 is unclear

9 months

duties to maintain the NVIS equipment on their aircraft

a. Clarify ATFS guidance for issuance of OpsSpec paragraph 13093 AFS
b. Develop and implement an AFS surveiliaﬁcé program to ensure | 9 months AFS
compliance with the existing and revised OpsSpec paragraph
D093
c. Clarify the language in OpsSpec paragraph D093 18 months AFS
d. Revise OpsSpec paragraph 1D093 to better describe operator 18 months AFS
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Appendix A — List of Acronyms and Abbreviations

14 CFR Titte 14 Code of Federal Regulations

AC Advisory Circular

ACO Asrcraft Certification Qffice

AD Airworthiness Directive

AFS Fhght Standards Service

AIR Aircraft Certification Service

ANM-100 Transport Airplane Directorate

ANM-200 Northwest Mountain Region Flight Standards Division
ASI Aviation Safety Inspector

ASU Aviation Systems Specialties, Inc., of Boise, Idaho
AVS The Aviation Safety Line of Business

AVS-1 The Associate Administrator for Aviation Safety
AVS-2 The Deputy Associate Administrator for Aviation Safety
CAP Corrective Action Plan

CHIO Certificate Flolding District Office

COSs Continuing Operational Safety

DOT U.S. Department of Transportation

FAA Federal Aviation Administration

FSDO Flight Standards District Office

HEMS Helicopter Emergency Medical Service

1CA Instructions for Continued Alrworthiness

NTSB National Transportation Safety Board

NVG Night Vision Goggles

NVIS Night Vision Imaging System

OIG Department of Transportation Office of Inspector General
QOsC U.S. Office of Special Counsel

PI Principal Inspector

PSP Partnership for Safety Plan

PTRS Program Tracking and Recording Subsystem
RTS Return to Service

SACO Seattle Aircraft Certification Office

SAFO Safety Alert for Operators

STC Supplemental Type Certificate

T8O Technical Standard Order

U.S.C. Uwited States Code
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Appendix B — Definitions

Airworthy The definition of airworthy contained in 14 CFR § 3.5(a) appiies to type-
certificated products (aircraft, aircraft engine, or propeller), and parts
thereof. Title 49 USC § 44704(c), and 14 CFR § 21.183{a), (b}, and (¢)
state that the two conditions that must be met for issuance of an
airworthiness certificate ate:

1. The product must conform to its type certificate (T'C). A product
conforms to its TC when its configuration and the components
instalied are as described m the drawings, specifications, and other
data that are part of the TC, which includes any supplemental type
certificates, airworthiness directives, and field approved alterations
mncorporated into the product; and

2. The aircraft (product) must be in a condition for safe operation.

Technical A TS0 is a minimum performance standard issued by FAA for specified
Standard materials, parts, processes, and appliances used on civil aircraft.

Order (TSO)
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U.S, OFFICE OF SPECIAL COUNSEL
1730 M Street, NW.,, Suite 218
Washington, D.C. 20036-4505

202-254-36G4

July 30, 2009

The President
The White House
Washington, D.C. 20510-1102

Re: OSC File No. DI-08-1904

Dear Mr. President:

In accordance with 5 U.8.C. § 1213(e)(4), | am transmitting information concerning a
whistleblower disclosure that was referred to the Honorable Mary E. Peters, former Secretary of
Transportation, on July 8, 2008, pursuant to 5 U.S.C. § 1213(c). The referral sets forth serious
allegations made by Rand Foster, an Aviation Safety Inspector and Airworthiness Technical
Specialist with the Department of Transportation’s (DOT) Federal Aviation Administration
(FAA), concerning non-compliant and potentially unsafe modifications made to hundreds of
emergency service helicopters operating across the country, and FAA's alleged failure to
appropriately address this problem. Based on Mr, Foster’s disclosures, we found a substantial
likelihood that FAA officials and emplovees engaged in a violation of law, rule, or reguiation,
gross mismanagement, and an abuse of authority, all of which contributed to a substantial and
specific danger to public safety. .

Mr, Foster disclosed that more than 300 emergency service helicopters were modified with
a night vision imaging system (NVIS) to allow the use of night vision goggles. After FAA
discovered that the modifications did not comply with required specifications, and in many
instances created a safety hazard, FAA prepared a Notice of National Policy declaring the
helicopters” airworthiness certificates invalid and establishing procedures to bring the aircraft
into compliance, Mr. Foster reported, however, that following the negative publicity in April
2008 about alleged safety problems with the Southwest Airlines and American Airlines fleets,
FAA officials decided against issuing the Notice. Although the helicopter operators were
advised of the technical non-compliance issues, FAA allegedly failed to address the potential
safety hazards relating to the NVIS modifications. Mr. Foster contended that FAA, in an effort
to avoid scrutiny, failed to implement a formal process to ensure that the helicopters were
brought into compliance in a timely and coordinated manner, allowing aircraft with invalid
atrworthiness certificates and potential safety hazards to remain in service.

Under 5 U.8.C § 1213(c), the Secretary of Transportation was required to conduct an
investigation of the allegations and submit a written report to OSC within 60 days of OSC's
transmittal or within any longer period of time agreed to by OSC, setting forth DOT’s findings
and any corrective action taken. OSC granted DOT five extensions of time over a period of
more than twelve months. During this time, OSC was advised by DOT that FAA completed an




The President
Page 2

initial investigation in August 2008 and provided a report to DOT*s Office of Inspector General
(OIG) for review in September 2008. In October 2008, we understand O1G responded to FAA
with a report outlining OIG's questions, concerns and recommendations for further investigation
by FAA. We also understand that late last month, FAA submitted a supplemental report to OIG.
Despite the extensions granted, and OSC’s notice to DOT that the fifth extension would be final
the Secretary has not submitted the required report. Rather, after the close of business on July
20, 2009, the final due date of the report, DOT’s Office of General Counsel requested an
additional 60-day extension of time to file the report. In light of the serious nature of the safety
allegations and the length of time that has passed, [ have conciuded that it is no longer in the
public interest for OSC to grant further extensions of time in this matter.

3

Accordingly, we are transmitting this disclosure matter to you without DOT"s report in
accordance with 5 U.S.C. § 1213(e)(4). As further required by section 1213(e)(4), we have
transmitted this information to the Chairmen of the Senate Committee on Commerce, Science
and Transportation and the House Committee on Transportation and Infrastructure. We have
also sent copies to the Ranking Member of each Committee. In addition, we have filed a copy of
this transmittal in our public file and have concluded our involvement in this matter.

Respectfully,

. 9
Dfelliai Z flobitoes
William E. Reukauf /

Associate Special Counsel
Enclosure




U.S8. OFFICE OF SPECIAL COUNSEL
1730 M Street, N.W,, Suite 300
washingion, D.C. 20036-4505

The Special Counsel July &, 2008

The Honorable Mary E. Peters
Secretary

U.S. Department of Transportation
1200 New Jersey Avenue, S.E.
Washington, D.C. 20590

Re: OSC File No, Di-08-1904

Dear Madam Secretary:

There are approximately 750 emergency medical service helicopters operating in the U.S.
today. These emergency aircraft serve a vital role in saving lives, and the Federal Aviation
Administration (FAA) has recognized the importance of improving the safety of their
operations.' Serious allegations concerning non-compliant and potentially unsafe modifications
made to hundreds of emergency service helicopters, and FAA’s failure to appropriately address
the probiem, have been filed with my office. Thus, pursuant to my responsibilities as Special
Counsel, T am referring to you for investigation whistleblower disclosures that FAA employees
in the Rotorcraft Directorate, Southwest Region, the Flight Standards Division, Northwest
Mountain Region, and FAA Headquarters are engaging in conduct which constitutes a violation
of law, rule or regulation, gross mismanagement, and an abuse of authority, all of which has
contributed to a substantial and specific danger to public safety,

Mr. Rand Foster, who has consented to the release of his name, is an Aviation Safety
Inspector (ASI) and Airworthiness Technical Specialist with FAA. He discloses that more than
300 emergency service helicopters were modified with a night visicn imaging system (NVIS) to
allow the use of night vision goggles. After FAA discovered that the modifications did not
comply with required specifications, and in many instances created a serious safety hazard, FAA
prepared a Notice of Naticnal Policy declaring the helicopters’ airworthiness certificates invalid
and establishing procedures to bring the aircraft into compliance. Mr. Foster reports, however,
that following the negative publicity regarding Southwest Airlines and American Airlines in
April 2008, FAA officials decided against issuing the Notice. Although the helicopter operators
have been advised of the technical non-compliance issues, FAA has failed to address the
potentiai safety hazards relating to the NVIS modifications. Mr. Foster contends that FAA, in an
effort 1o conceal this issue from the public and avoid scrutiny, has failed to implement a formal
process to ensure that the helicopters are brought into compliance in a timely and coordinated
manner, allowing aircraft with invalid airworthiness certificates and potential safety hazards to
remain in service. Mr. Foster contends that the lack of a coordinated plan may result in
unnecessary and sporadic groundings of emergency medical service helicopters, putting at risk

'FAA Fact Sheet, EMS Helicopter Safety, May 13, 2008.
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The Honorable Mary E. Peters
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emergency response crews and trauma patients whose lives depend on their availability. The
information disclosed by Mr. Foster reveals a substantial likelihood of wrongdoing and raises
concerns regarding the airworthiness of hundreds of emergency medical service helicopters.

The allegations are detailed in the enclosed Report of Disclosures, incorporated herein by
reference. As the attached report demonstrates, it appears that FAA has engaged in a pattern of
suppression of actions by its safety inspectors to bring aircraft into airworthy and safe flying
conditions. FAA has covered up another instance of airworthiness non-compliance.

The U.S. Office of Special Counsel (OSC) is authorized by law to receive disclosures of
information from federal employees alleging violations of law, rule, or regulation, gross
mismanagement, a gross waste of funds, an abuse of authority, or a substantial and specific
danger to public health or safety. 5 U.S.C. § 1213(a) and (b). As Special Counsel, if I find, on
the basis of the information disclosed, that there is a substantial likelithood that one of these
conditions exists, [ am required to advise the appropriate agency head of my findings, and the

agency head is required to conduct an investigation of the allegations and prepare a report.
51U.8.C. §1213{(c) and (g).

I'have concluded that there is a substantial likelihood that the information the
whistleblower provided to OSC discloses a violation of law, ruie or regulation, gross
mismanagement, an abuse of authority, and a substantial and specific danger to public safety. As
previously stated, I am referring this information to you for an investigation of the
whistleblower’s allegations and a report of your findings within 60 days of your receipt of this
letter. By law, the report must be reviewed and signed by you persorally. Should you delegate
your authority to review and sign the report fo the Inspector General, or any other official, the
delegation must be specifically stated and must include the authorliy to take the actions
necessary under 5 UJ.S.C. § 1213(d}{5). Without this information, | would hasten to add ihat the
report may be found deficient. The requirements of the report are set forth at 5 U.S.C. § 1213(¢)
and (d). A summary of § 1213(d) is enclosed. As a matter of policy, OSC also requires that
your investigators interview the whistleblower as part of the agency investigation.

In the event it is not possible to report on the matter within the 60-day time limit under the
statute, you may request in writing an extension of time not to exceed 60 days. Please be advised
that an extension of time is normally not granted automatically, but only upon a showing of good
cause. Accordingly, in the written request for an extension of time, please state specifically the
reasons the additional time is needed. | must approve any additional requests for an extension of
time.

After making the determinations required by 5 U.S.C. § 1213(e)(2), copies of the report,
along with any comments on the report from the person making the disclosure and any
comments or recommendations by this office will be sent to the President and the appropriate
oversight committees in the Senate and House of Representatives, 5 U.S.C. § 1213(e)3).
Unless classified or prohibited from release by law or by Executive Order requiring that
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information be kept secret in the interest of the nationa! defense or the conduct of foreign affairs,

a copy of the report and any comments will be placed in a public file in accordance with
SUSC.§1219(a).

Please refer to our file number in any correspondence on this matter. If you need further
information, please contact Catherine A. McMullen, Chief, Disclosure Unit, at (202) 254-3604.
[ am also available for any questions you may have.

ely,

Enciosures




Enclosure

Reguirements of 5 U.5.C. § 1213(d)

Any report required under subsection (¢) shall be reviewed and signed by the
head of the agency' and shall include:

(1) a sumrary of the information with respect to which the
investigation was mitiated,

(2} a description of the conduct of the investigation;
(3) a summary of any evidence obtained from the investigation;

(4) a listing of any viclation or apparent violation of law, rule or
regulation; and

(%) a description of any action taken or planned as a result of the
investigation, such as:

(A)  changes in agency rules, regulations or
practices;

(B)  the restoration of any aggrieved employee,
(Cy  disciplinary action against any employee; and

(D) referral to the Attorney General of any evidence of criminal
violation.

In addition, we are interested in learning of any dollar savings, or projected savings,
and any management initiatives that may result from this review,

' Should you decide to delegate authorily to another official to review and sign the report, your
delegation must be specifically stated.




U.S. OFFICE OF SPECIAL COUNSEL
L7300 M Street, N.W., Suite 2318
Wasbington, D.C. 20636-4505

202.254-3608

REPORT OF DISCLOSURES REFERRED FOR INVESTIGATION
OSC FILE NO. DI-08-1904
I.  SUMMARY

Mr., Rand Foster, an Aviation Safety Inspector (ASI) with the Federal Aviation
Administration (FAA), discloses serious allegations concerning non-compliant and unsafe
modifications made to hundreds of emergency service helicopters, and FAA’s failure to
appropriately address the problem. He alleges that FAA employees in the Rotorcraft Directorate
Southwest Region, the Flight Standards Division, Northwest Mountain Region, and FAA
Headquarters are engaging in conduct which constitutes a violation of law, rule ot regulation,
gross mismanagement, and an abuse of authority, all of which has contributed to a substantial
and specific danger to public safety.

¥

Mr. Foster discloses that more than 300 emergency service helicopters were modified with
equipment to allow the use of night vision goggles. After FAA discovered that the modifications
did not comply with required specifications, and in many instances created a safety hazard, FAA
prepared a Notice of Nationa! Policy declaring the helicopters® airworthiness certificates invalid
and establishing procedures and deadlines to bring them into compliance. Foliowing the
negative publicity regarding Southwest Airlines and American Airlines in April 2008, however,
FAA officials decided against issuing the Notice. According to Mr. Foster, the helicopter
operators have been advised of the technical non-compliance issues; however, FAA has failed to
address the potential safety hazards relating to the NVIS modifications. He contends that in an
effort to conceal this issue from the public and avoid scrutiny, FAA has failed to implement a
formal process to ensure that the helicopters are brought into compliance in a timely and
coordinated manner, allowing aircraft with invalid airworthiness certificates and potential safety
hazards to remain in service. Mr. Foster contends that the lack of a coordinated plan may result
in unnecessary and sporadic groundings of emergency medical service helicopters, putting at risk
the lives of patients who depend on their service.

If. INFORMATION DISCLOSED

Mr. Foster, who has consented to the release of his name, is an ASI and an Airworthiness
Technical Specialist assigned to the Flight Standards Division, Northwest Mountain Region,
Technical Standards Branch. He is currently detailed to the Special Emphasis Investigations
Team (SEIT), Southwest Region, Fort Worth, Texas. Mr. Foster has been employed by FAA for
thirteen years and, among other roles, he previously served as Principal Maintenance Inspector in
three different Flight Standards District Offices (FSDOs). He has over thirty years of experience
in the aviation industry.

In August 2007, Mr. Foster identified approximately 250 U.S. registered emergency
service helicopters that had received non-compliant modifications to install a night vision
imaging system (NVIS), a supplemental lighting system to allow the use of night vision goggles
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(NVGs). The vast majority of these helicopters are used by hospitals, fire departments and
paramedic companies to transport patients for emergency medical services; while others are used
by sheriff, police and fire departments for public safety. The modifications on these helicopters
were performed by a repair station operated by Aviation Specialties Unlimited, Inc. (ASU), of
Boise, Idaho, pursuant to several Supplemental Type Certificates (STCs) issued to ASU for the
NVIS modifications.! The STCs for the NVIS modifications were issued by FAA’s Aircraft
Certification Office, Seattle, Washington (SACO). Because of variations in the configuration of :
the cackpits and patient transport areas of different helicopters, the STCs that were issued were ;
specific to the particular make, model, series and serial number of the various helicopters. Thus,
the NVIS modifications had to conform to the data, specifications and drawings contained in the
STC issued for that particular aircraft.

M. Foster explains that he coordinated with the Rotoreraft Directorate, Fort Worth, Texas,
to conduct follow-up surveys on the modified helficopters, which identified safety issues relating
to the NVIS installations. In particular, some of the filters were improperly installed on
instruments and radios in the helicopters, and the placement of these filters significantly impaired
the pilot’s ability to read the instruments during daylight and night operations without night
vision goggles. The Rotorcraft Directorate determined that most of the NVIS modifications were
made by ASU without “approved data” — j.e., the modifications did not conform to the data,
specifications and drawings contained in the STC issued for a particular type of helicopter.

In addition, many of the helicopters were returned to service following modification with
field approvals by an ASI in the Boise FSDO, contrary to FAA policy. FAA Order 8300.10,
now incorporated into FAA Order §900.1, Volume 4, Chapter 9, requires inspection and
approval by the ACO that issued the STC, in this case SACO. It was initially determined that
approximately 140 helicopters were returned to service with approvals inaccurately indicating
that the NVIS modifications conformed to the specifications of the STC. Mr. Foster indicates
that through additional collection of information, the number of helicopters modified for NVIS
by ASU increased from 250 to more than 300. It was further determined that approximately
90% of the modifications did not conform to the applicable STCs. The number of helicopters
returned to service with improper field inspections increased, as well,

In response to these findings, Mr. Foster drafted a proposed corrective action plan to
resolve the NVIS modification issues, which he submitted to his superiors on August 3, 2007,
The plan set forth procedures to ensure that ail NVIS modified helicopters were properly
inspected, that the modifications were brought into conformity with the applicable STC or
dismantled, and that the helicopters were in airworthy condition.* He explains that a coordinated

'ASTCisa Type Certificate (TC) -~ a design approval containing data, specifications and drawings - issued by
FAA to modify an aircraft from its original design. The STC, which incorporates by reference the related 1C, ’
approves not only the modification but also how that modification affects the original design.

* In November 2007, Mr. Foster initiated enforcement actions against ASU and its Director of Maintenance, Kip
McDermott. ASU relinquished its repair station certificate for revocation based on falsification of maintenance
records. ASU has since applied for and received a new certificate, Mr. McDermott’s certificate has been revoked
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plan for bringing the aircraft into compliance in a timely and systematic manner was critical, in
order to ensure the airworthiness of the aircraft while preventing utinecessary and/or mass
groundings of emergency medical service helicopters. In his proposal, he explained that in
instances where a helicopter may be found technically unairworthy (e.g., the NVIS modification
did not strictly conform to the STC but there were no safety issues), grounding of the emergency
aircraft would be unreasonable and could potentially jeopardize the lives of patients in need of
their service. However, in instances where the helicopter is not airworthy due to the unknown
condition of the NVIS installation and/or the NVG system, then the aircraft should immediately
be removed from authorization to use the NVG system unti! the situation is resoived.

Between August 2007 and May 2008, Mr. Foster participated in meetings with Bradley
Pearson, Manager, and Rick Domingo, then Assistant Manager, Flight Standards Division,
Northwest Mountain Region; David Downey, Manager, Rotorcraft Directorate; Richard
McCauley, Manager, SACO, and others regarding the NVIS modification issues. In November
and December 2007, Mr. Foster reviewed and provided input on a draft Formal Notice of
National Policy, N8900.nn (the Notice), alerting various FAA components and aircraft operators
of the non-compliance of the NVIS modifications made by ASU. The Notice, which was to be
signed by James Ballough, Director, Flight Standards Service, was directed to all F light
Standards Field Office Airworthiness ASIs who have certificate management and oversight
responsibilities of carriers with aircraft that received the NVIS modifications. However, it was
to be widely disseminated to the Flight Standards branches and divisions in the regions and
Headquarters, and posted on FAA's website for access by operators and the public.

The Notice explained that the NVIS modifications were made by ASU on “more than 50%
of the total non-military aircraft capable of NVG use in the United States today.” Critically, it
stated that “[m]any of these aircraft were inappropriately returned to service through a field
approval .. .Others may not conform to the STC under which they were modified. In either case
the airworthiness certificate is invalid.” As stated in the Notice, 14 C.F.R. § 91.203(2)(1)
prohibits the operation of an aircraft without an appropriate and current airworthiness certificate,
and 14 C.F.R. § 91.7 prohibits anyone from operating an aircraft unless it is in an airworthy
condition. The Notice further explained that in order to receive an airworthiness certificate, an

aircraft must conform to its TC, including any STC, and must be in a condition safe for
operation.’

3

The Notice identified the affected aircraft and provided instructions to Principal
Maintenance Inspectors (PMIs) and Principal Avionics Inspectors (PAISs) to notify the operators
of these aircraft. Operators would then be given ten days from receipt of notice to “validate the
status” of each ASU NVIS modified aircraft and report the results back to the PMIs and PAls. If

based on falsification of maintenance records. Mr. Foster has indicated to OSC that his disclosure does not pertain
to allegations of wrongdeing by ASU and Mr. McDermott, which have been addressed by FAA,

* The Notice further explained that an aircraft conforms to its TC “when its configuration and the components
installed are as described in the drawings, specifications, and sther data that are part of the TC, which includes any
STC, airworthiness directives, and field approved alterations incorporated into the product.”
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the operator was unable to verify conformity of the aircraft to the applicable SCT, then the
aircraft’s airworthiness certificate would be deemed invalid. The Notice also established
procedures for inspections of the STC data packages in comparison with the actual aircraft by the
PMIs and PAIs, and established a system for documenting and tracking all conformity and safety
discrepancies and disposition of the affected aircraft.

Critically, however, Mr. Foster reports that the Notice was never issued and a formal
action plan has not been impiemented to bring the helicopters into compliance. He explains that
around the time when the final draft of the Notice was circulated in earty April 2008, the safety
issues relating to the inspection and maintenance programs for the Southwest Airlines and
American Airlines Certificate Management Offices began receiving wide and negative publicity.
In light of the sharp criticism and scrutiny FAA was receiving with respect to those issues, FAA
management in Headquarters made the decision not to issue the Notice regarding the non-
compliance of the ASU NVIS modifications.

On May 1, 2008, Mr. Foster spoke with Rick Domingo to discuss the status of the
corrective action plan and Notice. According to Mr. Foster, Mr. Domingo suggested to him that
Headquarters management was concerned that publishing the Notice in the wake of the
Southwest Airlines and American Airlines problems would result in widespread aircraft
groundings and more negative publicity. He further explained that management reasoned that
because NVG use and the likelihood of an accident would be reduced during the summer
‘months, when the weather was better, it was not critical that they issue the Notice at that time.
Mr. Domingo further advised that management set a target date of October 1, 2008, to bring all
of the aircraft into compliance. Depending on the number of aircraft that are still non-compliant
as of August 31, 2008, management will determine whether it is necessary to issue the Notice at
that time to force the operators to come into compliance or ground their helicopters. On May 2,
2008, Mr. Foster met with Mr, Pearson, his Assistant, FHerman Ross, Mr. McCauley, and others
regarding this course of action, and he expressed his disagreement with the decision not to
publish the Notice and implement a formal process.

According to Mr. Foster, all of the operators of helicopters that received the NVIS
modifications have been advised by ASU of the non-conforming modifications, and SACO is
working with ASU to bring the aircraft into conformity. He contends, however, that this
informal process fails to adequately address the problem. First, the operators have not been
advised of the potential safety hazard relating to the NVIS modifications, as the informal
notification only indicated a technical non-cenformity issue with data, Further, many of the
helicopter operators have heid off taking steps to bring their aircraft into conformity because they
are awaiting formal action by FAA, directing them to do so. In addition, Mr. Foster alleges that
SACO is engaging in a process of “rubber-stamping” drawings of NVIS-modified helicopter
configurations submitted by ASU, which are based on photographs of the aircraft, in order to
retroactively approve the data in the STCs for those aircraft, He asserts that neither SACO nor
ASU is properly inspecting the aircraft in accordance with FAA regulatory requirements to
ensure readability of the instruments, warning lights and radios, and to maintain the enhanced
level of safety requirements for air ambulance operations under 14 C.F.R. Part 135. He contends
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that this retroactive approval process fails to address the identified safety hazard relating to the
installation of the filters. While these helicopters may now be deemed to conform to their STC,
they have not been physically evaluated to determine whether lights and filters previously
installed without approved data are correctly positioned, are compatible with NVG use, and do

not impede the pilot’s ability to see the instruments and radios in normal night and day
situations.

Thus, Mr. Foster contends that FAA has allowed aircraft with invalid airworthiness
certificates, and potentially hazardous NVIS modifications, to remain in service. He asserts that
without a systematic approach to ensuring conformity and airworthiness, the result will be
continued operation of unairworthy aircraft that were not properly evaluated, and the potential
for sporadic groundings of emergency medical service helicopters that are waiting for approved
data, putting at risk emergency response crews and trauma patients whose lives depend on their
availability. As an example, Mr. Foster indicated that in fate April 2008, nine medivac
helicopters located in California were voluntarily grounded by their operators due to the faulty
NVIS filters installed in the aircraft. He contends that removal of this many emergency
helicopters from service at one time creates a substantial risk of harm to the public.*

1. THE SPECIAL COUNSEL’S FINDINGS

Mr. Foster has presented serious allegations that reveal that FAA, in an effort to avoid
scrutiny, has failed to ensure that hundreds of emergency service helicopters with non-
conforming and potentiaily hazardous modifications are brought into compliance and airworthy
status, Given the apparent expertise of the whistleblower regarding the matter disclosed, the
detail provided, and his first-hand knowledge of the issues described, I have conciuded that there
is a substantial likelihood that the information provided to the Office of Special Counsel
discloses violations of law, rule, or regulation, gross mismanagement, an abuse of authority, and
a substantial and specific danger to public safety.

* On May 3, 2008, Mr. Foster reported his ailegations to the DOT Office of Inspector General (OIG), which opened
a case file (Case No. 081H-B-66-1-000) and referred the matter to FAA for investigation. Mr. Foster has advised
OSC that he has not been contacted by FAA or OIG regarding his allegations.
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Request for Investigation and Resclution
Rand | Foster to- Fedgy Gilligan, John

ANM-230, Technical Standards Branch GA | oKeY

03/02/2010 10:22 AN

History:
Peggy and John,

With ali due respect, [ make the following statement:

in May 2008, T provided a whistleblower complaint to the O8C and DOT/OIG concerning
installation of night vision supplemental lighting systems (NVIS) in HEMS helicopters by
Aviation Specialtics Unlimited (ASU). The action was taken due to frustration with division
leadership-and overt actions to circumvent laws and regulatory requirements. The complaini
did not concern ASU as much as the collusion in the FAA to cover up thé issues and to '
falsify documents in the process. -1 have attached a copy of the ruling by OSC for your
convenience. ' ‘

I believe that I acted in a manner that the public would expect in any government employee
10 protect their trust and safety. As a result, I have received requests from inspectors over the
past two years as they wanted to know of my experiences. Those requests were for guidance
concerning the personal effects and costs of 2 whistleblower complaint, the effscts of
complaining to their management about other managers and offices, my technical expertise
on the subject, and what protocols might be effective. I want to let you know that my
decigions are not and have not been taken lightly or with malice even though I have had
occasional nightmares with cold sweats questioning what I have done with my career afier
watching the horrors experienced by others that filed whistlebiower complaints.

However, the situation cannot go on,

I was aware that the Seatile ACO retroactively approved many data packages fo “make”

tons legal in the time leading up to 2008 just to keep HEMS flying. I was aware that
N :issistant to i Mad been given a special assignment with a
regional specialist to go forth and & ate old installations and new ones as the company
continued its tradition while the assi gnment was confrary to good judgement that would have
directed the responsible offices to require immediate compliance rather than attempting to
continue region level management of the certificate. Let me elaborate that the tradition of
ASU means that it performs an installation then has dats approved because of production
needs, it performs installations withiout approved data hoping they would not get caught, or it
performs the installation haphazardly and conirary to the data. Unfortunately, the data that
was/is approved in most instances was manipulated to mieet the requirements by ASU and/or
the FAA although the installation was not compliant with that data,

Over time I have received knowledge about many new non-compliant installations. I



referrad the informers to the appropriate partics for resolution with no resolution. The pencil
whipping paperwork in SACO has continued. The company has continued to perform below
regulatory requirements and I will assert that this hag happened with the full knowledge of
managemient individuals at great cost to the integrity of the FAA and the trust of its
employees and the public.

Currently, there are several enforcement cases open against ASU. At least one case is for
falsification. This is a real problem siiice the ori ginal falsification issues were not properly
referred to OIG as they should have been in 2007 by management. The situation is not
excusable. The FAA has not performed its duties or “made the right decisions even though
no one is watching™.

Let me add, that I have never prescribed to the notion that HEMS aircraft be grounded
because of bad NVIS installations. The original voluntary groundings by operators in 2008
were not excusable and done because operators obtained knowledge that their aircraft were
not airworthy and feared FAA retribution. The FAA has been nresponsible at the
headquarters level by failing to provide guidance that describes the risks, mitigates those
risks until compliance, and sets a firm date for full compliance. SN bssued a notice that
went so far as to say. that even though the aircraft were not airworthy it was OK to go ahead
and operate. I do not know if that irresponsibility stems from bad business practices and
decisions or from the failure of the division managers to be truthful with their briefings on
the subject. In any event, the result as one phrase appropriately describes the situation, “is
what it is and we are where we are”.

I hereby request that the persons listed below be sanctioned in the manner described for each
individual. I thank you with the trust in advance that some action will be taken within the
next 10 days.

\NM-201, currently Actmg AWP-200,
April |, 2010 or reassignment below management level

BNM-1608

} MM-200SA
eprimand for failure to report regulatory non-compliance by superiors

S:é'E:i‘ig for failure to report regulatory non-comgpliance by superiors
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This email was copled to the interested parties so that communication can be facifitated and expedient |
will provide a copy of this email to the Office of Speciat Counsel.

Rand L. Foster

Aviation Safely inspector

Regional Alrworthiness Specialist
ANM-230 Technical Standards Branch
Cell 206-390-5483, Office 425-227-2248

WARNING: This record MAY contain Sensitive Security Information that is controlled under 49 CER parts
15 and 1520. Mo part of this record may be disclosed o persons without 2 "need o know," except with
the written permission of the Administratof of the Transportation Security Administration of the Secretary
of Transportation. Unauthorized release may result in civil penalty or other action. For LS. Government
agenciss, public disclosure is governed by 5 USC 552 and 48 CFR parts 15 and 1520. :




Re: Reguest for lavestigation and Resolution
Jeshin Hickey ' ¢ Rand L Foster OMIT20I0 11,57 A
AVE-QDZ. Offe. of the Associate Administrater : :

Al Bahramy

Mr. Fostar,

Attached for your information is our response to your aflegations as set forth balow, Again, my apoiogies
for the delay in responding.

Shcerely,
John Hickey

il
"

Fomtet ama recponie doo

Rard L Foster John, t apgretate vou attention 10 the mattar a1 | WEFIR2ANN DS 26 11 Pad
e Rand 1. FostorANMIEAA
AN-230, Tachnical Sandards Branch (3A
T John Hickey/AWAIFAAEAA
i G300 04:26 PM

NITH §1 750 ]

Re; Requast for invastigation and Resofution

John, | appreciate you atention to tha malter dlthough January 28 is a bit far away {smiling}). The
certificate hotder has been able o manipulate the FAA's responsibilities because of 1oo many hands in the
pie for way too long. There is & very simpis solution (o the issues with ASU. Thare iS5 also a vary simple
solution to restoring my confidence. Just having peaple own up o thelr actions would be a good star.

Rand
John Hickey . Fosier. dust 3 quick note o say | haven't torg. 1972010 113207 AR
Rand L Foster The lack of accountabsfity o the management le,., R 04,38 19 g

John Hickey/AVWAFAA

John Hickey/AWAFAL,
! AVS-002, Offc. of the Te Randl. Foster/ ANMIFAA@FAA
. Associnte Administrator
! ) ¢ Paggy GHI!Q&WAWNFM@FM
03/02/2010 10:40 AM Subject Re: Request for investigation and Resolutlon

Mr. Foster,

Thank you for this note expressing your concerns over the night vision goggles. | have a somewhat
limited recollection of this issug, but do recall some of the conversations that ook place, | believe, in 2008,
Unforiunately, | do net have a current understanding of the status of the OSC case, and Associate




Adrrinistrator Peggy Gilligan is on business leave i this weelk. | can clearly state your recormmended
sancilions and tmeding will not be camied oul a3 you suggest below. | can tell you | will look further intg
this case agsin snd gat hack with You sometme next wael.

Sinceraly,
Jokn Hickey
Rand &, Foster Peggy and John, With off dus respect,  make th. GO0 2047 PR
Fiomn Rand L FosterfANMF A4
ANM-230, Technicat Standards Branch GA
T Peggy Gilllgand AWAFAA@FAA, John Hickey/ AWASF AAGHF AL
Brad Pearsan/ANM/FAAGFAA, Herman RosslANMIFAA@FAA, Jody M
Hadcliffe/ ANMIF AAEDE AL, Al Bahrami/ANBM/F AAGFAA, Thamas B Archer ANMIFAAEDF AA, Rick
Dominga/ANMEAAGDEAA, oriks. vincent@hoig dot gov
et G3022010 01:22 P
BN Rapest for investigation and Resclution

Pegey and Joln,
Wil sl due respeet, | make the following statement:

I May 2008, | provided a whistleblower complaint to the OSC and DOT/OIG concening
instaliation of night vision supplemental lighting systems (NVIS) in HEMS hel icopters by
Aviation Specialties Unlimited (ASU). The action was taken due to frustration with division
feadership and overt actions to circurnvent laws and regulatory requirements. The complaing
did not concern ASU as much as the collusion in the FAA to cover up the issues and to
falsity documents in the process. | have attached a copy of the ruling by OSC for your
convenicne. '

U believe that | ucted in a manner that the public would expect inany government emplove
protect their trust and safety. As a resall, | have received requests from inspeciors over the
past two years as they wanted to know of my experiences, Those requests were for guidance
coneeetting the personal effects and costs of & whistleblower complaint, the effects of
complaining to their management about othér managers and offices, my technical expertise
on the subject. and what protocols might be effective. | want 1o let you know that my
decistons are not and have not heen taken lightly or with malive even though | have had
vecasionad nightmares with cold sweats questioning what [ have dong with my career afier
watching the hurrors experienced by others that filed whistieblower complaints.

However, the situation cannot B¢ OB,

[ was aware that the Seaitle ACO retroactively approved many data packages o “make” —
i egal in the time feading up 0 2008 just 1o keep HEMS fving. | was aware that
NP sistant to SN ol becn given o special assignment with »

regional specialist to go forth and evaluate old instmlations and new ones as the company

contnued its tradition while the assignment was contrary o good judgement that would have

directed the responsible offices o require immediaie complisnce rather than altempting to




Analysis of Allegations

Un Tuesday, March 2. 2010, ASI Rand Foster sent an electronic matl message to AVS-1 and
AVE-1. The message contained allegations of wrongdoing by Senior Executives and others
assigned to the Northwest Mountain Region Flight Standards Division and the Transport
Alrplane Direciorate. The allegations are quoted below with responses for cach.

/

Allegations and Response;

i

[

Allegation: The SACO “retroactively :i;apmwd many data packages to make”
installations legal in the time leading up to 2008 Just to keep HEMS flving

Response: Onee the FAN idemified siveraft that were pot praperfs returmaad W sernce,
thiwe wircrall were retroactively approved by an S 11U under the Correciive Action Plan.
Under the UAP each aireraft design modification was ovaluated to determing that it met
the applicable airworthiness standards of Part 27 or Part 29, After this reView wWas
completed, cach aircratt was recognized either through amendments to existing multi-
ship §TC's or through issuance of STC's apphicable to individual gircraft - both
practices talling within defined FAA policy and puidance.

Following the completion of the CAP in October of 2008, all aircraft that receive ASLI
NVIS modifications are STC approved by SACO prior to being returned (o service,
Additionally, since completion of the CAP, the majority of the STC s upplicable to
individual aircraft have since been consolidated into existing multi-ship 810y,

Allegation: 111 assistant to i Phiad oo given @ special
assignment with 2 regional specialist 1o go forth and evaluate old installations und Hew
ones as the company continued its tradition while the assigmnent was contrary 1o good
judgment.” The company noted was ASL.

Response: During the period the CAP was acfive, ASI's N ¥nd N
were assigned responsibility for overseeing the Flight Standards {AFS) portion of the
project. This was & prudent management assignment of resources considering the
importance of the success of the CAP. Alterwards. they returncd to their normal duties.
Fach inspector has intermittent involvement with ASU relared issues as they arise.

Allegation: The ~data that was/is approved in most instances was manipulated to meet
the requirerients by ASU and/or the FAA although the instaliation was oot cormnpliang
with that data.”

Response: In no case did the SACO “manipulate” data to Fnd compliance. [t alf cases,
complignee findings were made based on application of the regulatory reguirements,
using the processes outlined in FAA orders, advisory cireulars. and uther appropriate
Adreraft Cortification Service CAIRS policy and guidance,

Allegation: ASI Foster referred other inspectors with concerns "o the appropriate parties

for resolution,” but “withowt resolution.”™




6,

2

Response: The allegation cannot be resolved on the basis of the information provided,
We need to know the specific ASI's who raised concerns, the parties they attermpted
resolution with and the basis for their dissatisfaction with any response provided. All
concerns that we are aware of were satisfactorily resolved.

Allegation: “The pencil whipping paperwork in SACO has comtinued.™

Response: [n alf cases where the SACO approved ASU §TC's or amendments to those
STC's. the requirements of 14 CFR part 27 or 29, FAA Order 81 10.4, and Rotorcraft
Directorate policy have been adhered to.

Allegation: ASU contisiues to “perform below regulatory requirernents and | will assort
that this has happened with the fuli knowledge of management individuals w great cost ©
the integrity of the FAA and the trust of it employees and the public.” '

Response: Inregard to the submission of data to the FAA for STC approval. an
applicant must.show thai the subject modification meets or exceeds the applicable FAR
standards. In the case of ASU. the SACO has only approved those STCs and
amendments that have been shown to meet the requirements of 14 CFR parts 27 or 29,

Allegation: Several enforcement cases are underway against ASU. At least one case is 4
for fulsification. This is a real problem since the original falsification issues were not

- properly referred to OIG as they should have beeti in 2007 by management.”

Response: EIR 2010EA030025 may result in a finding of Blsification. However, the
Allegheny FEDO has not compleied their investigation and the Eastern Region Flight

~ Standards Division has not completed the review required to determine sanction. With

regard 1o the “original falsification issues.” these were properly processed by the
Morthwest Mountain Region Flight Standards Division and Regional Counsel's Otlice.

f‘@ileg_mian: “The original voluntary groundings by operators in 2008 were not excusable
and done because operators obtained knowledge that their aircraft were not airworthy and
feated FAA retribution.™ R :

Response: It is not wie that the voluntary groundings ASI Foster referred to were “not
excusable.” It wis the operator’s actions alone that brought about the voluntary
groundings, The facts of this matter are that in discovery activity in support of a case. it
was necessary for FAA counssl to oblain records and photographs of approximatety 20
aircrafl. This occurred in April and May of 2008, A ANM-200 regional specialist
coordinated the gathering of the needed documentation with the relevant principal
inspectors and was careful to point aut that we wete not making aitworthiness
deterininations. That dotermination is always ultimately the responsibility of the
operator, Some of the affected operators elected to review the airworthiness status of (he
subject aircraft. 1f they questioned conformity to the relevant STC. they recognized the
aireraft were potentially technically unairworthy and therefore grounded them untif they
could resolve the sirworthiness diserepancies. All aif carriers are expected (0 recognize
their responsibility to operate only airworthy aircrafl and know the: cunsequences of
failing to do so.




9. Allegation: “The FAA has been irresponsible at the headguarters level by failing 1o
provide guidance thel describes the risks, mitigutes those riske until compliance. and sels
a firm date for {ull compliance.”

Response: The FAA has in fact been very responsive at the regional and headquarters
level in response to the issues raised by ASU's NVIS instailations. The CAP and notice
N 8300.51. issued to provide guidance 1o ASI's concerning the CAP, were the result of a
thoroughly reviewed and vetted process. As noted in the memorandum, the FAA s
Aviation Safety Chief Scientist and Technical Advisor performed a satety analysis and
concluded the ASU NVIS modified HEMS fleet had not shown an increase in accident
risk compured to the overall NVIS modified tlect. The notice comtained a date for
campletion of the CAP of October 3, 2008, and the CAP way completed @ Jay carly,

L0, Allegation: A notice was issued by AFS that “went so far as 10 sy that even though the
atreratt wore not airworthy itwas OK to go ahead and operate.”

Response: Notice N 8906.51 did net sute that: “even though the aireralt were nor
airworthy it was (K to go ahead and aperute.”

L. Allegation: The notice may have been issued because of “the failure of the division
managers (o be truthful with their briefings on the subjeet,”

Response: As noted in response 9, the safety analysis concluded the ASU NVIS
moditied fleet did not have a heightened accident risk compared 10 the overall NVIS
moditied fleet. Seeking this study is one of many examples of field and headguarters
collaboration. and open and robust communication between many levels in AFS and
AR, The safety analysis conclusion was vne of many inputs into an extensively
coordinated decision to set aside in favor of the CAP an carlier plan o produce a draft
notice directing vperators to conduct conformity inspections.  Participanis in these
diseussions included the Directors of AFS and AIR.
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May 31, 2010

Ray LaHood, Secretary

“U.S. Departrnent of Transportation
1200 New lersey Avenus, 5E
Washington, DC 20590

1. Randolph Babbitt, Administrator
Federal Aviation Administration
800 Independence Avenue, SW |
Weashington, DC 20591

Dear Mr. LaHood and #r. Babbiit,

On May 3, 2008, 1 fled a hotling compiaint with the USDOT/OIG and the LS. Office of Special
Counsel {03€) concarning the FAA’S internal management failures that allowed improper
instailation of night vision systems {NVIS] in emergency medical heficopters {HERMS). The 05C
picked up the case in luly 2008 and began the progess of requesting an answer from the Fas as
to whether my allegations were fact. The original 0SC file number is D-08-1904. The following
information reflects mvy nersonal pm#’essimnéi and expert opinion of issues still in existence that
concern the handling of a repair station that does not operate in a regulatory compliant
mannaer.

After OSC hegan to investigate the whistleblower case the FAA requested numerous extensions
of time ta submit 3n answer. My allegations included failure of FAA managerment to enforce
regulations and faws and that FAA management conspived after the fact to cover up-criminal
acts of falsification and cantiﬁue_gﬁ-viaiaﬁ@sss by the repaé? station (and the FAA} perfo?ming'
those installations. To my knowledge, the DOT/OIG never performed an investigation. The OSC
finally gave up on the FAA after s year of granting extensions and the case was referred to the
Office of the President on July 30, 2009. ' '

The OSC found there was a substantial likelihood that FAA officials and employees engaged in a
violation of law, rule, or reguiatiaﬁ, grass mismanagement, and an abuse of authority, all of
which contributed to a su_bstanﬁa? and specific danger to public safety. | will not reiterate Y
SWOFN statement or the original allegations and OSC findings as they can be found as an
attachineat to this letter. '

In early 2008, FAA management in Flight Standards (FS} and the Aircraft Certification {ACO)
offices of both hesdguarters in Washington, D.C., and the Narthwest Mountain region division
offices set forth 2 corrective action pian after the repair station certificate was revoked and

b



subsequently recartified, The repals station s Aviation Specialties Unlimited {ASU} {designator

UABR} of Boise, Idaho, The FAA managers involved a ' -

(ANM-200) . SANM-201),
T1G04.

The carrective action plan allowed ASU to submit drawings for expedited FAA approval that
were derived from current photos of installations even though the alrcraft were never
inspected to determine compliance with the data requirements and contrary to the FAA's gwn
regutations in 14CFR Parts 43 and 145. In many instances approvals given by the ACO office
were improper and did not comply with existing guidance. The sole purpose of those expedited
approvals was to add the sertal numbers of the individual HEMS afrcraft i existing
supplemental type certificatas (STC) because thase aircraft were not eligible to be sirworthy
unfess listed on the STC. Unairworthy HEMS aireraft are a public safety issye because they will
not be available for emergency rescue gperations yet there are tegal formal processes that
could be used to mitigate risk and set 3 tire-line far compliance.

While NVIS and the use of night vision goggles are an Important upgrade to HEMS the
introduction of so many guality variabies such as retflections and lighting interferences that
pilots consdously work around during normal operations the discrepancies I discuss in this
letter can lead to a disaster during emergency conditions when a pilot must make decisions
nstantanecusty.

My estimate is that the FAA has spent in excess of $1 Miltion on trying to accommodare ASU
over the past two years rather than demand compliance. I addition, ASU has strategically
made complaints against the fisid inspectors that find discrepancies and has appealed to its
congressional and FAA headauarters contacts through numerous complaints to aileviate
enfarcement activities.

The complaints filed by ASU were petty but garnered political attention that sidalined the
mission of the FAA, To that end, the FAA has provided 2 Flight Standards inspectors at the
region level and at least 4 ACC engineers basically on-call to approve data at the reglon levet in
order to continually deal with ASU issues. The FS activity should be diracted to the fleld level
inspectors for management of “their” certificate responsipilities rather than région interference
and the data approval activities should be PUE In 2 gueue just like any other ACG apnlicant.

Flight Standards In headquarters also went so fay as to issue Notice 8900.51 that the non-
comphiance was simply a technical Issue and it was OK te cantinue to operate the aircraft ang
offered the notion of “low risk”. However, the original plan was developed very early in 2008
with the idea for a release of the Notice in Aprit of 2008. This would allow the time period for
compliance aver the summer months of 2008 wher the amount of NVIS aperation time wauld
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be at the lowest because of shorter hours of darkness and less bad weather during the summer
therefors the “low risk” discussion.

. Unfortunately, the planned April release happenad ta overlap the media trenzy about the FAS™s
aversight failure on Southwest Airlines and American Airlines. Managers quickly adopted a plan
"B” end the release of the Notice was moved to September 2008. With that change came the
notion that $I would become the primary engineer to make all of the approvals as the
mast knowledgeable engineer that worked with ASU in the past refused to rubber stamp the
drawings due to continued discrepancies by ASU and the fact the drawings were hased on
phatos rather than actual inspections. Let me add that | also believe thatAANNRGCG——— -
stpervisary enginesr who provided the expedited data approvals in the summer of 2008 and
based his approvals on photas alter the corrective action plan was implemented, bas also gone
to work for A3U after he retired from the FAA,

The plan ultimately inchided using the 2008 summer to approve at least 90% of the drawings 1o
add the serial numbers of the non-compliant aircraft and then use the Notice 3s 2 fina! method
in September to obtain compliance of the few remaining helicogters when it would
inconvenience the least amount of operators. The problem with plan “B” was that over time,
the errors in handiing ASU snowballed into 3 number of compliance missteps and the FAA
continued to accommaodate ASLPs way of doing business so the issues would not become
public. The problem now is greatly out of proportion to how the isstes could have heen

corrected when first identified,

To add to the FAR's injuries, the Notice was advisory and did not mandate action operator
action or identify the discrepancies that could tead to vision problems such as reflactions whiie
using the goggles or the inability to see caution panel lights during the day without the goggles.
We should be clear about one point. The notion of “low risk” is not the same 'as "no risk” and
does nat relate to the regufatory requirement that the aireraft should be fully compliant with

the regulations for the aireraft to have a valid afrworthiness certificate.

These HEMS aircraft are operated under T4CFR135 and legally held to a higher level of safety
but the FAA has failed in that requirement to suit its whims. The true physical non-compliance
was ignored rather than to set forth a mandatory plan to mitigate the condition by identifying
the risks including a mandatory timeline for full inspection and compliance. Most of the 300
original helicopters stif operate today with probable vision anomalies that are & risk to the
piots, crew, and patients carried on board those aircraft even though data was rubber stamped
to add those serial numbers to approved drawings. If the problem had ended there by
mandating inspec&éms and full compliance on the original 300 aircraft then the FAA would have
met its responsibilities. However, over the fast two yaers | believe that more than 200
additional HEMS aircraft have been modified by ASU to bring the total closer to 600,
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The ACO eventually developed 5 scheme to cover up the continued violations of the repair
station by issuing “retroactive” data approvals even if the airceaft do not even actually conform
to these retroactive approvals. This action js contrary to the mandate by congress that the FAA
. develop regulations and policy to provide the public with 2 safe air transportation system. The
regulations require that maintenance be geffnrmed on aircraft using approved data and that
the aircraft must conform to that data at the time the maintenance is performed. In addition,
the arbitrary issuance of retroactive data approvals for political convenience destroys the very
foundation of legal enforcement processes under J4CFR Parts 43 and 145 that ultimately lead
ta voluntary compliance.

if retroactive approvals are goeod policy then cach person performing matntenance should be
allowed to present data for the work performed anytime after the fact and he absalvad from
ianctions from any failure to have that data approved before the work is accomplished. The
short sightad decision to grovide industry oversight irt this manner is not acceptable and will
have long lasting consequences as other maintenance providers learn of the process.
Ultimately, the NTSB will not vphold conflicting or arhitrary enforcement about approved data
50 there is no incentive to cemply with the regulatory requirements,

Even though the non-compliance culture at ASU Historically includes the items cited below
these are the more recent vioiations: alterations of iechﬁﬁcal standard ordar (TSO) instruments
by grinding the cases, opening and instalfing non-T50 lights, and installation of filters affived to
the lens mnt?aw te the FAA regulation {14CFR 21.611c}) that states no person may alter a3 1S0¥d
iter unless it is the owner of the TSO authorization ta manufacture the product, lights have
been installed withayt appraval, additional lights have been installed that interfered with pilot
flight controls, components installed in lneations. other than proscribed by the approved data,
fallure 1o install pacards, failure to install filters or the installation of i‘hcwreat filters, wrong
coler of indicator lights, wrong size wiring and circuit breakers, incorrect and generic Hight
manual supplement information, incorrect cantinuing airworthiness infarmation, and
maodification of helicopters when no approved data exists for that model or seriat number,

With the assistance of the FAA, the repair station has continued to he production oriented with
mmpiiahce taking a back seat because of the time and laticr costs to do the job correctly. ASU
uses that advantage to under bid its competitors and the result is that it is srobably the major
NVIS supplier to the HEMS industry with the unscrupulous kelp of the FaA. '

Flight Standards has basicafly ignored the continued vialations by ASU. The FS division manager
and his assistant have denied the assigned principle avistion safety inspectors (ASH sufficient
fesources to perform surveillance and enforcement activities. They have directed those ASls
through management staff to either close investigations or to issue administrative letters




instead of complying with the sanction guidance policy in FAA Order 2150.3 that would have
- forced the repair station to either be compliant or close their doors 2 years ago.

The Flight Standards region office has also managed the ASU certificate st the region level in 4
manmner that is prejudicial to the repair station and contrary to the guidance in FAA Order
8900.1. The actions of management have ultimately démonstrated a lack of integrity and
undermined the professional and expert opinions of the aviation safety inspectors in several
offices across the United States, It is no wonder that the FAA ranis 214th of 216 agencies
recently polled for amployee confidence, '

Co March 2, 2010, | sent an email tg the FAA offices of Peggy Gilligan [AVS-1} and John Hickey
[AVS-2) askang for the reassignment or retirement of several individuals that continually violate
the agencies own regufations and policies, Mr. Hickey responded that My sugpestion would not
be considered., Eventhough AVS-1 and AVS-2 have received numerous briefing papers Hickay
apparently requested a review of the actions in the Northwest Mountain region offices and
repiied that the agency had issued retroactive approvals to data that corrected the viclations
and denied other sllegations that | provided. | then replied that | had to find he wag untruthful
and | would forward my complaints to outside the agency if that was necessary.

ASU, in eahoots with the ACO znd F5, has continued to violate maintenance regulations aven

after the luly 30, 2009, rufing by OSC that sﬁauhj have triggered a full and impartial internal and
external investigation with appropriate corvective action, ST .

A R WBtave had full knowledge of the discrepancies with

the repair station Aviation $§xe£§é#t§e‘s'ﬁn:§imited {ASUY} since 2007. Those managers were also
advised by @ SENINNRY:A u0-200), AN 5 5300}, 211 a0 IR . 200},
| allege that these individuals have worked to suppress préper FAA action so that the FAA and
their positions would not be further embarrassed. To have done so would have revealed that
the handling of the ASU situation closeiy resemblas the same characteristics as the FAA lack of
oversight in the Southwest and American Airlines fiasco of early 2008 and would garner media
attention. That attention seems inevitable,

While the FAA manager’s actions seermed to buy time for the repair station to act properly and
clean the records and alterations of the HEMS, the repair station unfortunately continued its
non-compliant actions with the aid of the FAA's flawed systemic culture. The public has been
put at further risk for the political comfort of a few managers. If the situation had been
reselved by comparing the violations and enforcerment activitias to the regulations and
guidance and taking proper low level action in the beginning rather than spinning the problems
Into a higher and higher level of palitical fervor we would not be where we are today. A good
exampie of the mismanagement is that | asked Brad Pearson twice to refer the falsification




altegations to the local OIG in 2007 for a erimina investigation. That referral reguested in 2007
was not made untit about 3 weeks ago and after | canfronted John Mickey by emait,

t would like to make one final soint. The situation surrounding certification of MVIS systems in
- HEMS is of such proportion that the FAA and industry could never ge back and make
corrections to the data on esch individual heés‘mgzt&r. However, there is a light at the end of the
tunnel since the purpose of the ST s was to certify the cockpits to 2 NVIS cormpatibility
standard using conformity drawings and visual tests. On one hand, the FAA has mandated
training and piot competencies. On the other it has never mandated regular maintenance
inspections o detect NVIS ncompatibility issues that could be utilized to correst the situation
at hand. : '

tn practice, radio systems are upgraded, instrumants baecome defective and are changad, new
medicat equipment is installed, light filters crack and fall off, light bulbs are changed, cockpit
curtaing that separate the cackpit from medical personnel sag or tedr, and the resulting cockpit
compatibility is not maintaiied with the STC canformity requirements. In reality, the strict STC
configuration maintenance is impractical after the ariginal instaflation and day-to-day
maintenance persunnel are not familiar with the strict requirements of how to maintain
compatibility of the lighting system with the night vision goggies. This amplifies the risk to the
aireraft and public rather than mitigates the safety risk.

4 suggest that the FAA mandate by an Airworthiness Directive (AD) that ali atrcraft with NvIS
systemns be inspected every 180 days or any time maintenance is performed that may affect the
'ccmpatibiiitv of the NVIS system. That inspection wotild detect incompatible light sources, light
reflections on the windshield and other surfaces, and incompatible avianics displays because
pilots don't regularly use the goggles an every ﬁégh-f Right and thus would prevent a situation
where they are caught by surprise when using goggles in an emergancy situation,

The inspection protocol would require that a pilot a;_rid co-pilot be able to adequately read
displays, caution lights, and required instruments in the 3 separate iightinig situations of normal
davylight, nigﬁw with normal fighting and navigation lights without gaggiés, and night fear
absolute darkness using the gogales. This should occur before further fiight everv,) 180 days or
after replacement of any instrument, light, or avionics companent. it is unrealistic, impractical,
and cost prohibitive for the STC Yo be revisad every time that the configuration of a interigr
cockgit of aircraft exterior Hight or avionics svstem Es_z:h:anigfeﬁ. The only way for industry to get
2 handle on the errors that | have addressed in this letter is to require an inspection program
and certification to the “properly aftered” cpﬂééﬁaﬂ during the regular maintenance and
inspection processes under 14CFRA3.13, That inspection requirement should also be part of
the legal operations specification system for NVG operation and operator certification,




Hopetlully, this suggestion will be adopted before urinecassary loss of life or serious injuries
occur bacause of pilot vision problems while aperating HEMS,

With all due respect, | am providing a copy of this letter to the Office of Special Counsel in order
to open & new whistleblower complaint and to the FAA Whistieblower’s Alliance ( FWA). The
FAA has a consistent 100% denial of complaints against its managers and | have ot seen the
culture visibly change in the past 2 years. | do not have confidence that the FAA can change its
cuiture without congressional and external éncouragement because | have not seen an
independent investigation of any whistleblower complaints other than by the limited powers of
the QSC. | appreciate any assistance that you can provide.

Sincerely,

S e
Rand L. Foster "

Aviation Safety inspector

Technical Standards Branch, ANM-230
© 1601 Lind Ave SW
Rentan, WA 98057
{Cell) 206-3580-8483 |

i
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July 9, 2010
The Honorable Ray LaHood
Secretary
U.S. Department of Transportation
1200 New Jersey Avenue, S.E.
Washington, D.C. 20590

Re: OSC File No. DI-10-2602

Dear Mr. Secretary:

Pursuant to my responsibilities as Associate Special Counsel, I am referring to you for
investigation a whistleblower disclosure previously referred to your office in 2008, alleging
that employees at the Department of Transportation (DOT), Federal Aviation Administration
(FAA), Seattle Aircraft Certification Office, the Fli ght Standards Division, Northwest
Mountain Region, and FAA Headguarters are engaging in conduct which constitutes a
violation of law, rule or regulation, gross mismanagement, and an zbuse of authority, all of
which has contributed to a substantial and specific danger to public safety. Serious
allegations concerning non-compliant and potentially unsafe modifications made to hundreds
of emergency service helicopters, and FAA's failure to appropriately address the problem,
have been filed with the Office of Special Counsel (OSC) for the second time.

2008 Referral and Investigation

On July 8, 2008, OSC referred to the Honorable Mary E. Peters, then-Secretary of
Transportation, pursuant to 5 U.S.C. § 1213(c), serious allegations made by Airworthiness
Technical Specialist Rand Foster concerning the non-compliant and potentially unsafe
modifications made to nearly 300 emergency service helicopters, and FAA’s alleged failure
to appropriately address this problem. Based on Mr. Foster’s disclosures, we found a
substantial likelihood that FAA officials and employees engaged in a violation of law, rule,
or regulation, gross mismanagement, and an abuse of authority, all of which contributed to a
substantial and specific danger to public safety.

Under 5 U.5.C § 1213(c), the Secretary of Transportation was required to conduct an
investigation of the allegations and submit a written report to OSC within 60 days of OSC's
transmitial or within any Jonger period of time agreed to by OSC, setting forth DOTs
findings and any corrective action taken, OSC granted DOT five extensions of time over a
period of more than twelve months. During this time, 0SC was advised by DOT that FAA
had completed an initial investigation in August 2008, and provided a report to DOT’s Office
of Inspector General (O1G) for review in September 2608, We learned that in October 2008,
OIG responded to FAA with an extensive report outlimng OIG's questions, concerns and
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recommendations for further investigation by FAA. We also understood that FAA submitted
a supplemental report to OIG. Despite the extensions granted, and OSC’s notice to DOT that
the fifth extension would be final, you did not submit the required report. Rather, after the
close of business on July 20, 2009, the final due date of the report, DOT’s Office of General
Counsel requested an additional 60-day extension of time to file the report. In light of the
serious nature of the safety allegations and the length of time that had passed, OSC
concluded that it was no longer in the public interest for OSC to grant frther extensions of
time in the matter.

On July 30, 2009, OSC transmitted the prior disclosure to the President and
Congressional oversight committees without DOT’s report in accordance with 5 U.S.C.
§ 1213(e)(4). In addition, we filed a copy of this transmittal in our public file and concluded
our involvement in the matter. A copy of OSC’s July 30, 2009 letter is enciosed.

June 2010 Request for Information

On June 10, 2010, in response to a new whistleblower disclosure filed by Mr. Foster,
OSC requested that DOT provide additional information and the current status of any report
in connection with Mr. Foster’s allegations, DOT, through its Office of General Counsel,
acknowledged that a final report had been completed but declined to provide the report to
OSC. Because Mr. Foster has detailed his continuing concerns regarding the non-compliant
modifications on what is now approximately 500 aircraft, and the propriety of the retroactive
approval of modifications, OSC is referring the allegations to you for an investigation and
report pursuant to 5 U.S.C. § 1213(c).

Allegations

As detailed in our 2008 referral, a copy of which is enclosed, Mr. Foster, who has
consented to the release of his name, is an Aviation Safety Inspector (ASI) and Airworthiness
Technical Specialist with FAA. He then disclosed that approximately 300 emergeney service
helicopters were medified with a night vision imaging system (NVIS) to allow the use of
night vision goggles. After FAA discovered that the modifications did not comply with
required specifications, and in many instances created a serious safety hazard, FAA prepared
a Notice of National Policy declaring the helicopters’ airworthiness certificates invalid and
establishing procedures to bring the aircraft into compliance. According to Mr. Foster, FAA
officials delayed issuance of the Notice due to concerns over the negative publiuly regarding
Southwest Airlines and American Airlines in April 2008."

Although the helicopler operators were advised of the technical non-compliance issues,
FAA failed to address the potential safety hazards relating to the NVIS modifications.
Mr. Foster contended that FAA, in an effort to conceal this issue from the public and avoid

"In his current disclosure, Mr. Foster notes that the Notice of National Policy was {inally issued in Sepiember
2008, Itis discussed in detail in the attached Report of Disclosures,
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scrutiny, failed to implement a formal process to ensure that the helicopters are brought into
compliance in a timely and coordinated manner, allowing aircraft with invalid airworthiness
certificates and potential safety hazards to remain in service. In particular, he aileged that,
rather than ensuring that proper inspections were completed, FAA engaged in a process of
“rubber-stamping” drawings of modified helicopter configurations, based on photographs, in
order to retroactively approve the data for those aircraft. Mr. Foster contended that the fack
of a coordinated plan could result in unnecessary and sporadic groundings of emergency
medical service helicopters, putting at risk emergency response crews and trauma patients
whose lives depend on their availability.

As detailed in the attached report, incorporated herein by reference, Mr. Foster now
contends that FAA continues to allow modifications based on unapproved data and
retroactive approval of such modifications, which has resulted in safety hazards. He reports
that recent inspections have resulted in the identification of a significant number of non-
compliant modifications, evidenced by the numerous enforcement actions against the repair
station performing medifications, Aviation Specialties Unlimited, Inc. The information
disclosed by Mr. Foster reveals a substantial likelihood of wrongdoing and raises concerns
regarding the airworthiness of hundreds of emergency medical service helicopters.

The U.S. Office of Special Counsel (OSC) is authorized by law to receive disclosures
of information from federal employees alleging violations of faw, rule, or regulation, gross
mismanagement, a gross waste of funds, an abuse of authority, or a substantial and specific
danger to public health or safety. 5 U.S.C. § 1213{a) and {b). If OSC finds, on the basis of
the information disclosed, that there is a substantial likelihood that one of these conditions
exists, we are required to advise the appropriate agency head of our findings, and the agency
head is required to conduct an investigation of the allegations and prepare a report. 5 U.S.C.
§ 1213{c) and (g).

We have concluded that there is a substantial likelihood that the information the
whistleblower provided to OSC discloses a violation of law, rule or regulation, gross
mismanagement, an abuse of authority, and a substantial and specific danger to public safety.
As previously stated, we are referring this information to you for an investigation of the
whistleblower’s allegations and a report of your findings within 60 days of your receipt of
this letter. By law, the report must be reviewed and signed by you personally. Should you
delegate your authority to review and sign the report to the Inspector General, or any other
cfficial, the delegation must be specifically stated and must include the authority 1o take the
actions necessary under 5 U.S.C. § 1213(d)5). The requirements of the report are set forth at
SUS.C. §1213(c)and (d). A summary of § 1213(d) is enclosed. As a matter of policy,
OSC also requires that your investigators interview the whistleblower as part of the agency
investigation. Please note that where specific violations of faw, rule, or regulation are
identified, these references are not intended to be exclusive.

In the event it is not possible to report on the matter within the 60-day time limit under
the statute, you may request in writing an extension of time not to exceed 60 days.
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Extensions are generally granted when the written request sets forth the basis for the
extension and contains a brief summary of the status of the investi gation. Extension requests
shouid be addressed to Catherine A. McMullen, Chief, Disclosure Unit, at the above address.

After making the determinations required by 5 U.S.C. § 1213(e)(2), copies of the
report, along with any comments on the report from the person making the disclosure and
any comuments or recommendations by this office will be sent to the President and the
appropriate oversight committees in the Senate and House of Representatives, 5 U.S.C.

§ 1213(e)(3). Unless classified or prohibited from release by law or by Executive Order
requiring that information be kept secret in the interest of the national defense or the conduct
of foreign affairs, a copy of the report and any comments wili be placed in a public file in
accordance with 5 U.S.C. § 1219(a). OSC’s public file is now online at WWW.08C. 20V,

Please refer to our file number in any correspondence on this matter. If you need
further information, please contact-Ms. McMullen at (202) 254-3604. | am also available for
any questions you may have,

Sincerely,

A s e O A
! g 5 N A . A ot
} f’l_fdféz‘f-{f.d?»zxm—' <7 -\‘L“ s

William E. Reukauf g
Associate Speciat Counsel
Enclosures



U.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, N.W,, Snite 218
Washington, B.C. 2083645065

202-254-3600

REPORT OF DISCLOSURES REFERRED FOR INVESTIGATION
OSC FILE NO. DI-10-2602
I.  SUMMARY

Mr. Rand Foster, an Aviation Safety Inspector (ASI) and Airworthiness Technical
Specialist with the Federal Aviation Administration (FAA), discloses serious allegations
concerning non-compliant and unsafe modifications made to hundreds of emergency service
helicopters, and FAA’s fatlure to appropriately address the problem. He alleges that FAA
employces in the Seattle Aircraft Certification Office (SACO), the Flight Standards Division,
Northwest Mountain Region, and FAA Headquarters are engaging in conduct which constitutes a
violation of law, rule or regulation, gross mismanagement, and an abuse of authority, all of
which has contributed to a substantial and specific danger to public safety.

Mr. Foster discleses that more than 500 emergency service helicopters were modified with
equipment Lo allow the use of night vision goggles. After FAA discovered that the modifications
did not comply with required specifications, and in many instances created a safety hazard, FAA
prepared a Notice of National Policy declaring the helicopters® airworthiness certificates invalid
and establishing procedures and deadlines to bring them into compliance. Mr. Foster contends
that FAA officials delayed issuance of the Notice due to concerns over the negative publicity
regarding Southwest Airlines and American Airlines in April 2008. The Notice was finally
issued in September 2008. According to Mr. Foster, the helicopter operators have been advised
of the technical non-compiiance issues; however, FAA has failed to address the potential safety
hazards relating to the night vision imaging system (NVIS) modifications. He contends that in
an effort to conceal this issue from the public and avoid scrutiny, FAA has failed to implement a
formal process to ensure that the helicopters are brought into compliance in a timely and
coordinated manner, allowing aircraft with invalid airworthiness certificates and poiential safety
hazards to remain in service. Mr. Foster contends that the lack of a coordinated plan may resuit
in unnecessary and sporadic groundings of emergency medical service helicopters, putting at risk
the lives of patients who depend on their service.

. INFORMATION DISCLOSED

Mr, Foster, who has consented to the release of his name, is an ASI and an Airworthiness
Technical Specialist assigned to the Flight Standards Division, Northwest Mountain Region,
Technical Standards Branch, Mr. Foster has been employed by FAA for fifteen years and,
among other roles, he previously served as a Principal Maintenance Inspector in three different
Flight Standards District Offices (FSDOs). He has over thirty years of experience in the aviation
industry,

In August 2007, Mr. Foster identified approximately 250 U.S, registered emergency
service helicopters that had received non-compliant modifications 1o install a night vision
imaging system (NVIS), a supplemental lighting system to aliow the use of night vision goggles
(NVGs). The vast majority of these helicopters are used by hospitals, fire departments and
paramedic companies to transport patients for emergency medical services, while others are used
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by sheriff, police, and fire departrents for public safety. The modifications on these helicopters
were performed by a repair station operated by Aviation Specialties Unlimited, Inc. {ASU), of
Boise, Idaho, pursuant to several Supplemental Type Certificates (STCs) issued to ASU for the
NVIS modifications.! The STCs for the NVIS modifications were issued by SACO. Because of
variations in the configuration of the cockpits and patient iransport areas of different helicopters,
the STCs that were issued were specific to the particular make, model, series and serial number
of the various helicopters. Thus, the NVIS modifications had to conform to the data,
specifications and drawings contained in the STC issued for that particular aircraft.

Mr. Foster explains that he coordinated with the Rotoreraft Directorate, Fort Worth, Texas,
to conduet follow-up surveys on the modified helicopters, which identified safety issues relating
to the NVIS installations. In particular, some of the filters were improperly instaiied on
instruments and radios in the helicopters, and the placement of these filters significantly impaired
the pilot’s ability to read the instruments during daylight and night operations without night
vision goggles. The installations also had reflections and incompatible light sources that may
interfere with the pilot’s vision while using the goggles under emergency operation conditions.
The Rotorcraft Directorate determined that most of the NVIS modifications were made by ASU
without “approved data” - i.e., the modifications did not conform to the data, specifications and
drawings contained in the STC issued for a particular type of helicopter.

In addition, many of the helicopters were returned to service following modification with
field approvals by an AST in the Boise FSDO, contrary to FAA policy. FAA Order 8300.10,
now incorporated into FAA Order 8900.1, Volume 4, Chapter 9, requires inspection and
approval by the Aircraft Certification Office that issued the STC, in this case SACO. It was
imtially determined that approximately 140 helicopters were returned to service with approvals
inaceurately indicating that the NVIS modifications conformed to the specifications of the STC.
Mr. Foster indicates that through additional collection of information, the number of heticopters
modified for NVIS by ASU increased from 250 to more than 500.

In response to these findings, Mr. Foster drafted a proposed corrective action pian o
resotve the NVIS modification issues, which he submitted to his superiors on August 3, 2007.
The plan set forth procedures to ensure that all NVIS modified helicopters were properly
inspected, that the modifications were brought into conformity with the applicable STC or
dismantled, and that the helicopters were in airworthy condition.” He explains that a coordinated
plan for bringing the aircraft into compliance in a timely and systematic manner was critical, in
order to ensure the airworthiness of the aircraft while preventing unnecessary and/or mass

"ASTCisa Type Certificate (TC) -- a design approval containing data, specifications and drawings -- issued by
FAA to modify an aircraft from its original design, The STC, which incorporates by reference the related TC,
appreves not only the medification but also how that modification affects the original design.

* In November 2007, Mr. Foster initiated enforcement actions against ASU and its Director of Maintenance, Kip
McDermott, ASU relinguished its repair station certificate for revocation based on falsification of maintenance
records. ASU has since applied for and received  new certificate. Mr. McDermott’s certificate was revoked based
on faisification of maintenance records. Mr. McDermott has since applied for and received a new certificate.

Mr. Foster has indicated to OSC that his disclosure does not pertain to allegations of wrongdoing by ASU and

Mr. McDermott.
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proundings of emergency medical service helicopters. In his proposal, he explained that in
instances where a helicopter may be found technically unairworthy (e.g., the NVIS modification
did not strictly conform to the STC but there were no safety issues), grounding of the emergency
aircraft would be unreasonable and could potentially jeopardize the lives of patients in need of
their service. However, in instances where the helicopter is not airworthy due to the unknown
condition of the NVIS installation and/or the NVG system, then the aircraft should immediately
be removed from authorization to use the NVG system until the situation is resolved.

Between August 2007 and May 2008, Mr. Foster participated in meetings with Bradley
Pearson, Manager, and Rick Domingo, then Assistant Manager, Flight Standards Division,
Northwest Mountain Region; David Downey, Manager, Rotoreraft Directorate; Richard
McCauley, Manager, SACO, and others regarding the NVIS modification issues. In November
and December 2007, Mr, Foster reviewed and provided input on a draft Formal Notice of
National Policy. N8900.nn (the Notice), alerting various FAA components and aircraft operators
of the non-compliance of the NVIS modifications made by ASU, The Notice was issued in
September 2008, and established as National Policy a Corrective Action Plan for NVIS
modifications performed by ASU.

The Notice, dated September 17, 2008, explained that the NVIS modifications were made
by ASU on “over 50% of the total aircraft capable of NV G use in the United States today.”
Critically, it stated that “the aircraft modified by ASU may have been improperty returned to
service,” which “may have resulted in incomplete installations, due to incomplete technical data,
or unapproved data that was not specific to the aircraft installation.” Further, the Notice states
that: “Although those ASU modified aircrafl may have been improperly returned to service, it is
important to note the return to service is valid unless actual safety discrepancies are identified.”

Mr. Foster notes with concern that the language of the Notice is inconsistent with
regulations and an FAA Order governing airworthiness and the conditions that must be met for
an aircraft fo be considered airworthy. Section 91.203(a)(1) of Title 14, Code of Federal
Regulations, prohibits the operation of an aircraft without an appropriate and current
airworthiness certificate, and Section 91.7 prohibits anyone from operating an aircraft unless it is
in an airworthy condition. FAA Order 8900.1, Volume 7, Chapter 7, Section 1, Paragraph 7-223
ciarifies that in order to be considered airworthy, an aircraft must conform to its type design
(certificate). Specifically, Para. 7-223(A)(2)(a) states: “Conformity to type design is considered
attained when the required and proper components are installed and they are consisient with the
drawings, specifications, and other data that are part of the type certificate. Conformity would
inctude applicable supplementa! type certificates and field approved alterations.”

M. Foster notes that the Notice expired in September 2009, Moreover, Notices such as
this are directed at ASIs and are not mandates to industry or aircraft owners, Mr. Foster asserts
that the issuance of the Notice was a purposeful remedy undertaken in an effort to avoid the need
for issuance of an airworthiness directive, which would have established a formal process to
identify safety or non-compliance issues, and set a plan to mitigate the issues and a timeline for
compliance. This Notice also did not satisfy the regulatory requirement that the aircraft comply
with and conform to an approved type design.
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According to Mr. Foster, all of the operators of helicopters that received the NVIS
modifications have been advised by ASU of the non-conforming modifications, and SACO is
working with ASU to bring the aircraft into conformity, He contends, however, that this
informal process fails to adequately address the problem. First, the operators have not been
advised of the potential safety hazard relating to the NVIS modifications, as the informal
notification only indicated a technicai non-conformity issue with data. Further, many of the
helicopter operators have delayed taking steps to bring their aircraft into conformity because they
are awaiting formal action by FAA, directing them to do so.

In addition, Mr. Foster alleges that SACO is engaging in a process of “rubber-stamping”
drawings of NVIS-modified helicopter configurations submitted by ASU, which are based on
photographs of the aircraft, in order to retroactively approve the data in the STCs {or those
aircraft, He asserts that neither SACO nor ASU is properly inspecting the aircraft in accordance
with FAA regulatory requirements to ensure readability of the instruments, warning lights and
radios, and to maintain the enhanced level of safety requirements for air ambuiance operations
under 14 C.F.R. Part 135, He contends that this retroactive approval process fails fo address the
identified safety hazard relating to the installation of the filters and incompatible light sources.
Whiie these helicopters may now be deemed fo conform to their STCs, they have not been
physically evaluated to determine whether lights and filters previously installed without
approved data are correctly positioned, are compatible with NVG use, and do not impede the
pilot’s ability to see the instruments and radios in normal night and day situations or while using
the goggles. He also contends that in many nstallations the instruments manufactured to
Technical Standard Order (TSO) requirements were modified contrary to regulatory
requirements, with FAA concurrence, and the TSO markings were not removed so that any
future installer would be aware that those instruments were not compliant with the TSO.”

Thus, Mr. Foster contends that FAA has atlowed aircraft with invalid airworthiness
certificates, and potentially hazardous NVIS modifications, to remain in service. He asserts that
without a systematic approach to ensuring conformity and airworthiness, the result will be
continued operation of unairworthy aircraft that were not properly evaluated, and the potential
for sporadic groundings of emergency medical service helicopters that are waiting for approved
data, putting at risk emergency response crews and trauma patients whose lives depend on their
availability. As an example, Mr. Foster indicated that in late April 2008, nine medivac
helicopters located in California were voluntarily grounded by their operators when the FAA
made a request to examine the aircraft to determine conformity with the data. He contends that
removal of this many emergency helicopters from service at one time creates a substantial risk of
harm tc the public.4

In addition, Mr. Foster reports that recent inspections have resulted in the identification of
a significant number of non-compliant modifications, evidenced by the numerous enforcement

* A Technical Standard Order (TSSO} is &a minimum performance standard issued by FAA for specified materials,
parts, processes, and appiances used on civil aireraft. '

* On May 3, 2008, Mr. Foster reported his allegations to the DOT Office of Inspector Generai (O1G), which opened
a case file (Case No. 08IH-B-66-1-000) and referred the matter 1o FAA for investigation, Mr. Foster was never
interviewed in connection with the OIG case.
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actions against the repair station performing modifications, ASU. He has submitted
documentation reflecting the enforcement actions, which documentation is enclosed.

I1I, THE OFFICE OF SPECIAL COUNSEL’S FINDINGS

Mr. Foster has presented serious allegations that reveal that FAA, in an effort to avoid
scrutiny, has failed to ensure that hundreds of emergency service helicopters with non-
conforming and potentially hazardous modifications are brought into compliance and airworthy
status. Based on Mr, Foster’s disclosures, it appears that the improper practices and resultant
problems continue despite referral of the allegations by OSC to DOT for investigation in 2008,
and after DOT had more than a year to investigate and failed to produce a report. Given the
apparent expertise of the whistleblower regarding the matter disclosed, the detail provided, and
his first-hand knowledge of the issues described, we have concluded that there is a substantial
likelihood that the information provided to the Office of Special Counsel discloses violations of
iaw, rule, or regulation, gross mismanagement, an abuse of authority, and a substantial and
specific danger to public safety. '



Enclosure

Requirements of 5 U.S.C, § 1213(d

Any report required under subsection {c) shall be reviewed and signed by the head

of the agency' and shall include:

(H

(2)
(3)
(4)

&)

a summary of the information with respect to which the
investigation was initiated:

a description of the conduct of the investigation;
a summary of any evidence obtained from the investigation;

a listing of any violation or apparent violation of law, rule or
regulation; and

a description of any action taken or planned as a result of the
investigation, such as:

(A} changes in agency rules, regulations or
practices; '

(B) the restoration of any aggrieved employee;
(C) disciplinary action against any employee; and

(D) referral to the Attorney General of any evidence of criminal
violation,

In addition, we are interested in learning of any doliar savings, or projected savings, and
management initiatives that may result from this review.

" Should you decide to delegate authority to another official to review and sign the report, your
defegation must be specifically stated,



