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THE SECRETARY OF VETERANS AFFAIRS 
WASHINGTON 

The Honorable Carolyn N. Lerner 
Special Counsel 
U.S. Office of Special Counsel 
1730 M. Street, NW, Suite 300 
Washington, DC 20036 

RE: OSC File Dl-13-0416 

Dear Ms. Lerner: 

June 4, 2013 

I arn responding to your letter regarding alleged violations at the Wilkes-Barre 
Department of Veterans Affairs Medical Center in Wilkes-Barre, Pennsylvania. These 
allegations were made by whistleblower , a hospitalist physician 
at that Medical Center, who charged that on-call physicians were not required to report 
to the facility in response to emergency calls from treating physicians, which placed 
patients at risk by delaying treatment or necessitating transfers to other hospitals, 
thereby endangering their health and safety. You asked me to determine if the alleged 
misconduct constituted gross mismanagement or a substantial and specific danger to 
public health and safety. 

I asked the Under Secretary for Health to review this matter and to take any 
actions deemed necessary under 5 U.S. C. Section 1213(d). He, in turn, directed the 
Office of the Medical Inspector (OM I) to conduct an investigation. In its investigation, 
OMI did not substantiate any of the allegations made by the whistleblower that patients 
were placed at risk by the Medical Center's procedures, and found no evidence of any 
violation of law, rule, regulation, gross mismanagement, or danger to patients; they 
made no recommendations. Findings from OMI's investigation are contained in the 
enclosed Final Report, which I am submitting for your review. 

Sincerely, 

~I 
Eric K. Shinseki 

Enclosure 
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• In the treatment of any patient, it is important to evaluate both the patient and the 
diagnostic studies together to make appropriate clinical decisions. 

• The Medical Center's "telephone-only" call policy ensures availability of consultation 
24/7, during periods of time when they would not have any coverage available. 

• A VA orthopedic surgeon, who had agreed to fulfill a "telephone-only" on-call 
consultation need for the Medical Center, did respond telephonically while on 
scheduled leave. 

• OMI did not substantiate the allegation that employees at the Medical Center placed 
patients at risk by delaying treatment or necessitating their transfer to other facilities 
when "on-call" physicians failed or refused to report to the Medical Center. 

Recommendations 

• None 

Summary Statement 

OMI's investigation and review of its findings did not reveal any evidence of substantial 
and specific danger to public health and safety. Review of the investigation did not find 
any violation or apparent violation of statutory laws or mandatory rules or regulations set 
forth in the Code of Federal Regulations. 
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I. Introduction 

The Under Secretary for Health (USH) requested that the Office of the Medical 
Inspector a complaint filed with the Office of Special Counsel 
(OSC) by a hospitalist physician and the whistleblower, at 
the 0/A) Medical Center, Wilkes-Barre, Pennsylvania 
(hereafter, the Medical Center). The whistleblower alleged that employees are 
engaging in conduct that may create a substantial and specific danger to public 
health and safety at the Medical Center. OMI conducted a site visit to the Medical 
Center on April10-12, 2013. 

II. Facility Profile 

The Medical Center, part of Veterans Integrated Service Network 4, is a 68-bed facility, 
complexity level 2 hospital that provides a full range of patient care services and 
comprehensive health care through primary and tertiary care in the areas of medicine, 
surgery, psychiatry, physical medicine and rehabilitation, neurology, oncology, dentistry, 
hematology, and nephrology. 1 It has a 30-bed medical-surgical unit, a 16-bed 
combination intensive care unit (ICU)/Telemetry unit (6 and 10 beds respectively), a 12-
bed inpatient mental health unit, and a 1 0-bed substance abuse residential treatment 
unit. In addition, there is a 1 05-bed community living center (CLC). 

The Medical Center is an intermediate surgical complexity level facility that runs two 
operating rooms (OR) and one procedure room. 2 From June 2012 through March 2013, 
the Medical Center performed eight emergency surgeries after normal duty hours, night 
shift or weekends, requiring an OR team to be called in. The cases included: six 
general surgery operations (three appendectomies, one incarcerated hernia repair, one 
exploratory laparotomy, and one umbilical hernia repair) and two orthopedic operations 
(open reduction and internal fixations of the hip.) The number of surgical patients 
transferred out to non-VA (community hospitals) during this timeframe was 132 unique 
patients. 

There was an average of 8.5 patients seen in the emergency department (ED) on the 
night shift for FY 2012. 

The Medical Center has a close collaborative relationship and sharing agreements 
with several health care systems in the community surrounding the Medical Center, 
to include: Geisinger Health System (Geisinger Wyoming Valley, their most 
frequently used referral site, and Geisinger South Wilkes-Barre); Wyoming Valley 

' There are five levels of hospital complexity: I a, I b, I c, 2, and 3, in descending order of complexity. VA 
determines facility complexity based upon a fmmula that considers the patient population, the patient risk, the 
level of intensive care unit and complex clinical programs, as well as education and research indices. 

2 Hospitals assigned a "complex" rating require special facilities, equipment and staff for difficult operations, such 
as cardiac surgery and craniotomies. Those with an "intermediate11 rating may perform less complex surgeries, 
such as partial colon removal and complete joint replacement. Those with a "standard" rating may perform 
inpatient surgeries, such as hernia repair and ear, nose, and throat (ENT) surgeries. 

1 
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Medical Center, the CLC, and issues that might arise with inpatient surgery and 
psychiatry patients. 

After normal duty hours, the ED physician notifies the on-duty hospitalist when a 
patient requires admission to one of the units. If the hospitalist evaluates an ED 
patient who requires surgical or more complex treatment than he or the ED 
physician is able to provide, the hospitalist would then have the ED physician notify 
the on-call physician consultant. The on-call schedule is updated monthly and 
available to the Medical Center telephone operators who are responsible for calling 
the specific on-call employee or physician specialist. 

Through the years, the Medical Center has had difficulty recruiting some specialty 
physicians, especially surgeons. For example, prior to 2010, there was only one 
orthopedic surgeon employed at the Medical Center. For approximately 6 to 7 
years, he worked during normal duty hours and after hours he provided "telephone
only" consultations. He had an agreement and understanding that he would not be 
required to come in at night after working all day. Being available to the hospital 24/7 
was not expected and would not have been consistent with a patient safety 
environment. After the hiring of a second orthopedic surgeon, these physicians 
were scheduled for "telephone-only" consultation from 2010 until August 2012. 
Currently, each orthopedic surgeon, in addition to working their day schedule, 
usually is on-call15 days per month, with half of the call being regular and half 
"telephone-only." As agreed to previously, they are not required to come in when 
scheduled for "telephone-only" on-call coverage. Also, due to limited staffing of 
physicians in other specialties, e.g., urology and psychiatry, physician call is 
sometimes limited to "telephone-only." When there is "telephone-only" consultation 
from on-call physicians, it is annotated on the on-call schedule in advance. 

The Medical Center has well established patient transfer sharing agreements with 
several community hospitals to accept patients who need emergent specialty care or 
a tertiary level of care that cannot be provided at the Medical Center. This could be 
either because the Medical Center does not provide the required level of care or 
because it is during a period of "telephone-only" coverage for that specialty. 

VHA Directive 2010-018, Facility Infrastructure Requirements to Perform Standard, 
Intermediate, or Complex Surgical Procedures, addresses which surgical 
procedures a facility is allowed to perform based on the complexity of the surgical 
procedure and the level of requirements for postoperative care. Surgical complexity 
is designated as standard, intermediate, or complex. Based on VA criteria, the 
Medical Center is an intermediate complexity facility for surgery. Once a 
determination has been made that the Veteran has a condition that should be 
referred out, the Medical Center calls the transfer center at the community hospital 
whose staff receives the transfer information and connects the Medical Center's ED 
physician or hospitalist with a hospitalist at the community hospital. The primary 
community hospital where the Medical Center refers the majority of their emergent 
complex patients, Geisinger Wyoming Valley, is 2.5 miles/6 minutes away from the 
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OMI was informed that the on-call physician specialists accept responsibility for their 
recommendations based on the information provided by the hospitalist and are held 
accountable for these recommendations. 

On-call policies are a local issue and vary from facility to facility depending on the 
staffing available. Many facilities, both private and VA have limited physician resources 
and their on-call practices are shaped by their available resources and transfer 
agreements. The American Board of Medical Specialties defines six core competencies 
for physicians: Professionalism, Patient Care and Procedural Skills, Medical 
Knowledge, Practice-based Learning and Improvement, Interpersonal and 
Communication Skills, and Systems-based Practice. The Systems-based Practice 
competency requires the physician to: demonstrate awareness of and responsibility to 
larger context and systems of healthcare, and be able to call on system resources to 
provide optimal care (e.g., coordinating care across sites or serving as the primary case 
manager when care involves multiple specialties, professions or sites). This requires 
an understanding of the system of care of your Medical Center. 

Except for the whistleblower, all the Medical Center hospitalists voiced an 
understanding of the limitations of complexity at the Medical Center, and the on-call 
policies to include the "telephone-only" consultations. Although, a couple of the 
hospitalists reported that in the past there had been issues with orthopedic and urology 
specialists on-call, currently they all, except the whistleblower, described a collaborative 
relationship with the on-call specialty physicians, and reported that they do not have a 
problem getting them to come in when needed or getting the necessary consultation, 
and reported that they felt secure in providing safe care to their patients. 

EMTALA "was passed in 1986 amid growing concern over the availability of emergency 
health care services to the poor and uninsured. The statute was designed principally to 
address the problem of "patient dumping," whereby hospital emergency rooms deny 
uninsured patients the same treatment provided paying patients, either by refusing care 
outright or by transferring uninsured patients to other facilities."3 It is VHA policy that all 
transfers in and out of VA facilities are accomplished in a manner that ensures 
maximum patient safety and are in compliance with the transfer provisions of EMTALA 
and its implementing regulations. The established policy of a 15 minute telephone 
response by the on-call physician specialists in conjunction with the transfer 
agreements, which includes payment between the Medical Center and the community 
hospitals, ensure the expedient and safe transfer of patients requiring a higher level of 
care. 

Conclusions 

• OMI did not substantiate the allegation that the Medical Center did not have a 
timely on-call response system. 

3 "The History ofEMTALA," www.EMTALA.com. 
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• The Medical Center's practice of allowing specialist physicians to use their medical 
judgment in determining how they provide consultations for the care of patients and 
holding them accountable for their decisions is not contrary to that of other VA 
hospitals or hospitals in the private sector. 

• Except for the whistleblower, all Medical Center hospitalists voiced an 
understanding of the on-call policy, procedures, and practices, and they could 
accurately describe these processes. The Medical Center has ensured adequate 
and safe patient care with their on-call physician specialist coverage. 

• The Medical Center is in compliance with the intent of EMTALA. 

Recommendations 

• None 

Allegation 2 and Supporting Information in OSC Letter 

Employees at the Medical Center placed patients at risk by delaying treatment or 
necessitating their transfer to other facilities when "on-call" physicians failed or 
refused to report to the Medical Center. 

The whistleblower alleged that: 

• The Medical Center's lax on-call policy has caused numerous incidents in which 
patients were made to· wait to be seen by a specialist, despite presenting with issues 
requiring immediate assistance. 

• When he called an on-call specialist to come in to see an emergency surgical 
patient, the on-call specialist refused to come in, opting to manage the patient's care 
over the telephone. 

• In some cases patients were transferred to other facilities for emergency treatment, 
subjecting them to the unnecessary risks associated with transfer. 

• The letter fromOSC to the Secretary of Veterans Affairs detailed three Veteran 
patients that the whistleblower provided as evidence of the above allegation. During 
his interview with OM I, he provided information about a fourth case. 

Findings 

An on-call surgeon refused to come in to see a patient who had a bowel 
obstruction that required emergency surgical intervention. The whistleblower 
submitted the following synopsis as part of the OSC letter. 

7 
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was working as a private physician) that the Veteran complained of left shoulder blade 
pain to the cardiologist. 

Two days later, on- the Veteran was admitted to another community hospital 
with left shoulder blade pain, an elevated troponin level, hypotension, and anemia. He 
was diagnosed with a myocardial infarction and sepsisw The pacemaker implantation 
site was reported as being healthy and did not have edema or evidence of a hematoma 
or infection. 11 The Veteran was diagnosed with methicillin-resistant staphylococcus 
au reus bacteremia most likely related to the recent pacemaker placement, and was 
admitted to the intensive care unit. 12 The community hospital cardiologist completed a 
transesophageal echocardiogram that revealed mitral valve vegetations and a 
suggestion of pacemaker involvement. The Veteran's treating physicians did not 
remove the pacemaker; they did treat him for subacute bacterial endocarditis. 13 

Conclusions 

• OMI did not substantiate the whistleblower's allegation that the Medical Center's on
call policies resulted in numerous cases when patients required immediate treatment 
which was delayed. 

• In the cases reviewed, OMI did not substantiate the whistleblower's allegation that 
emergency surgical care was not available when needed. 

• In the treatment of any patient, it is important to evaluate both the patient and the 
diagnostic studies together to make appropriate clinical decisions. 

• The Medical Center's "telephone-only" call policy ensures availability of consultation 
24/7, during periods of time when they would not have any coverage available. 

• A VA orthopedic surgeon, who had agreed to fulfill a "telephone-only" on-call 
consultation need for the Medical Center, did respond telephonically while on 
scheduled leave. 

• OMI did not substantiate the allegation that employees at the Medical Center placed 
patients at risk by delaying treatment or necessitating their transfer to other facilities 
when "on-call" physicians failed or refused to report to the Medical Center. 

10 A myocardial infarction is also known as a heart attack. Sepsis is a potentially fatal medical condition caused by 
an ovenvhelrning bloodstream infection which causes a systemic inflammatory state. 

11 A hematoma is a localized collection of blood outside of a blood vessel. 
12 Methicillin-resistant Staphylococcus aureus is a bacterium responsible for several difficult-to-treat infections in 

humans. 
13 A transesophageal echocardiogram uses an ultrasound transducer probe placed into the esophagus to produce clear 

images of the heart and its structures. Mitral valve vegetations represent groups of bacterial colonies and products 
of the body's inflammatory response on the mitral valve. These vegetations are visible by echocardiography. 
Subacute bacterial endocarditis is the constellation of conditions which include inflammation of the inner layer of 
the heart and its valves due to a bacterial infection. 

15 



Recommendations 

" None 

Summary Statement 

OMI's investigation and review of its findings did not reveal any evidence of gross 
mismanagement or substantial and specific danger to public health and safety. Review 
of the investigation did not find any violation or apparent violation of statutory laws, or 
mandatory rules or regulations set forth in the Code of Federal Regulations. 
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Attachment 

Documents Reviewed by OMI 

" VHA Directive 2007-015, Inter-Facility Transfer Policy 
" VHA Directive 2009-008, Standards for Mental Health Coverage in Emergency 

Departments and Urgent Care Clinics in VHA Facilities. 
• VHA Directive 2010-018, Facility Infrastructure Requirements to Perform 

Standard, Intermediate, of Complex Surgical Procedures, Attachment A (lists 
the on-call requirements for different facility complexity levels) 

• VHA Handbook 1101.05, Emergency Medicine Handbook 
• VA HR Handbook 5011, Establishment of Workweeks, Tours of Duty, and Work 

Scheduled for Employees appointed to Title 38 Positions, January 12, 2007 
• Medical Center Policy 16-11-299, Patient Transfers/Referral Policies, April13, 

2011 
• Medical Center Policy 111-11-106, Hospitalist Program, April 7, 2011 
• Medical Center Policy 112-11-160, On-Call Status, April 14, 2011 
• Medical Center Memo re: Job Opportunity #2010-D-17, Medical Service 

Hospitalist Duties 
• Medical Center Bylaws and Rules of the Medical Staff of VHA, March 8, 2013 
• Electronic Health Records of the four Veterans named by the whistleblower 
• On-call Schedules for all physician specialists, January-April 2013 and July and 

August 2012 
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