
U.S. Department ofHomeland Searrlty 
Washington, DC 20229 

U.S. CustomS and 
Border Protection 

APR 1 7 2013 

Ms. Cru:olynN. Lerner 
Special Counsel 
U.S. Oftice of Special Counsel 
1 730 M Street, Suite 300 
Washington, D.C. 20036-4505 

RE: OSC File No .. DI-13-0002 

Dear Ms. Lerner: 

The enclosed report is in response to your referral of allegations that employees of the 
Depm-tment of Homeland Secmity (DHS) U.S. Customs and Border Protection (CBP) 
Commissioner's Situation Room. located in Washington, D.C .. engaged in .conduct that may 
constitute violations oflaw, rule orregulation, gross mismanagement, a gross waste. of funds and 
an abuse of autbofity. The Office of Special Counsel (OSC) received the allegations from a 
whistleblower who requested anonymity. By letter elated January 2, 2013, OSC referred these 
allegations and a request :for an investigation to 1he Honorable Janet Napolitano. On February ], 
2013. the matter was referred to the CBP Office ofintemal Affairs for investigation. l was 
designated as the offlcial responsible for providing your office with the Department's rep01t 
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OSC File No. Dl-13-0002 

l. SUlV!MARY OF THE INFORMATION WHICH FO.RMED THE BASIS FOR THE 
!NVESTTGA TION 

A whistlcblowcr alleged to the Office of Special Counsel (OSC) that employees oftbe 
Depanmem of Homeland Sccmity (DHS), U.S. Customs and Border Protection (CBP) 
Commissioner's Situation Room (CSR), Washington. D.C .. engaged in conduct that may 
constiturc viotmions of la\v, rule. or regulation~ gross n1isn1anagemern. a gross waste of fi.mds. 
und an abuse of authority. The whistleblower has requested anonymity. 

On January 2. 201 J, the OSC referred r.hese allegations <md a request for invesTigation ro DIIS 
Secretary Janet Napolitano. On February L 2013, the muller was assigned to CBP, Oflice of 
Internal Affairs IIA! for i.nvestigati.on. Field investigative work began on February 14. :wn. at 
the CBI'-lA W<tshington field Ol'flce (WFO). 

ill brief. the whisrleblower aLleged the following: 

• Numerous CSR employees regularly abuse the usc of Administratively 
Uncontrollable Overtime (AUO): and 

• The C:SR Director and Assistant Director authorize and abet the improper use of 
AUO, and abuse it themselves. 

2. DESCRH'TfO•'< OF THE CONDUCT OF THE INVESTIGATION 

CBP-IA agents trorn the \VFO. conducted investigative interviews of Border Patrol Agents 
(BPi'.) and Customs and Border Prmcction Officers (CBPO) assigned to the C:SR between 
February 14, :2013, and March 4. 20JJ. Local time and anendance {T&A) sheets and other 
documents were obtnincd and reviewed. 

In addition .. the lclllowing references were consul.ted for guidance: 

• U.S. Cus\Oms Service (USCS) Pavroll System Handbook (June I 993) 

• Title 5. Code of Federal Regulations 
• L~.S. Immigration and Naturali7~tion Service (fNS) Policy Statement 1.3.103. 

Administratively Uncontrollahle Overtime Pay (January 2000) 

• INS ;\drninistrativc M.anual Procedures (AJ'vl) 1.3. !03, Administrative.ly UncontroUablc 
Overtime Pay (January 2000) 

• fNS Administratively UncontroHablc Overtime Training Guide (September 22. 1997) 
• USCS Directive No. 51550-004!\. Administrative Uncontrollable Overtime (June 29. 

2000) 
• C:BP Payroll Time and Attendance Manual (2006) 
• Border Patrol JV!emorandum. Usc of Administratively Uncontrollable Overtime Guidance 

(December 1.0, 2012) 

• T&/\ tlles, T &1\ records ll:om the CBP Overt.ime Scheduling System (COSS) 
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CB P-IA Integrity Prog,mms Division ( !PD) Operational Analysis Specialists conducted research 
utilizing COSS which Office of Border Patrol (OBP) uses to process its payroLL 

h should be noted that CBPOs, except for the Senior \Vtuch Off1cers (SWO). arc paid overtime 
by means of the Customs Overtime Pay Relcmn Act (COPRA) and are not entitled tD /\UO. 

The following employees were interviewed and each provided a swom statement: 

• CBPO !vlartin Whalen 

• C8PO Martin Drake 

• CBPO Jose Duccos-Bello 

• CBPO Harry Wong 

• CBPO Sapphia Small 

• CBPO Lome Campbell iS\VOi 

• 13!' A Albert Herrera 

• SPA Jaime Estrada 

• BPi\ Jakob Bollini 

• BPA Robert Scholes (SWO) 

• Iii' A Sergio Eehazarreta (SWO) 

• B P /\ All en Halls 

• BPA Reymundo Emiquez 

• BP/\ Wesley Wood 

• BPA Richard Cantu 

• BP A SLtsan Roberts 

• BP A tv! i chac.l S.mi th 

• BP/\ Jeffery Kaliran (no longer assigned to the CSR) 

• BP;\ Tasha Wilcox (no longer assigned to the CSR) 

• BPA Kevin Cinco (no longer assigned to the CSR) 

• BPA. Romuald Jovero (no longer assigned to the CSR) 

• BPA Carl Jaigobind (no longer assigned to the CSR) 

• BFA Ricardo Herrera (no longer assigned to the.CSR) 

• BPA Lucas Farrar (no longer assigned to the CSR) 

• BPA Armando Mor-alez (no longer assigned to lhe CSR) 

• BPA Ertc Kuhn (no longer assigned. to the CSR) 

• 131'!\ Patricia McGurk (no longer assigned to lhe CSR) 

• l3P/\ Marc Strmman (.no longer assigned tolhe CSRi 

• BPi\ Andrew Lewis (no longer assigned to the CSR) 

• BFA Alfredo Nieto .Jr. (no longer assigned to the CSR) 

• Assistant Director Matthew Harms 

• Former Director Margaret McGrath 
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OSC File No. Dl-13-0002 cominued 

3. SUMMARY OF EVIDENCE OBTAINED FROMTHE INVESTIGATION 

'T"hc investigation confirmed the Ji:.1llowing allegations made by the whist!eblower: 

• Numerous CSR employees regularly a.buse the usc of:\UO. and 

• The CSR Director and Assistam Director authorize and abet the improper use of 
AUO. 

li1 addition. the investigation revealed AUO was not properly documented or certified as required 
by regulation and agency policy. 

A. Back£>:round. 

The CSR [s comprised of approximately J2personneL 1513PAs li·mn the OBP (one member is 
currcmly on temporary duty), 15 CBPOs from the O!Tice of Field Operations (nine members arc 
curremly on temporary dmy). an Assistant Director md a Director. A SWO (supervisor) is 
a.lways on duty in the CSR. 

l·lighlights of the CSR·. 

• Serves as an lncidcnt Command Center~ Crisis /\,ction Team Ccnicr. .Emergency 
Operations Cemcr, and central inf(Jrmation conrdinmion and communications hub l1.1r 
CBP in limes of significant emerging event:-; and national incid~;nts. 

• Provides n:~·al~time 24!7 operational and intelligence reporting to provide situationaJ 
awareness and infhrm decision makers across the CBP complex. 

• Provides indications. \Vatch and \Vanling activities across- the agency. 

• Manages inlbnnati'm tlow to and from the DHS National Operations Ccmcr (NOC) 

• Liaisons and coordinates with other DHS Component Operations Centers and state, local 
and tribal fusion centers. 

• Provides multiple CBP situational awareness capahlilities. 

• In Fiscal Year 201:2. the CSR received over 1},0()0 initial Significant lneidem Reports 
l'rom the field, produced over 4,000 High Priority cmails to senior leadership. responded 
to over 301'1 Requests for l.nformution from DHS NOC a.nd produced over 350 Spot 
Reporrs on criticrtlly sensitive incidents that watTanted the attention of the DHS Secretary 

5 C.FJZ.. ~ 550.15 i authorizes agenc.ies to pay ALTO annually ,. ... to an employee in a position in 
which the hours of" duty cannot be controlled administratively and which requires substantial 
anwunts oC irregular or occasional overti.me work. with the employee generally being responsible 
lc1r recognizing. without supervision. circumstances which require the employee to re.rnnin on 
duty.'' 
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5 C.f.R. ~ 550.153 (a I provides. in pertinent part. that for AUO to be authorized the" ... position 
must be one in which the hours of duty cannot be controlled administratively ... [ll1<c 
employee's! hours on duty and place of work depend on the beha;ior of the criminals or 
suspected criminals and cannot be control.led administratively. In such a situation. the hours of 
duty cannot be contrnlicd by such administrative devices as hiring additional personnel: 
rescheduling the hours of duty (which can be done when .. Jbr example. a type of work occurs 
primarily at- certain times of the day): or granting cmnpensatory tln1c off duty to offset ovcrtin1e 
hours required." 

) C.f.R. ~ 550.153\c) further provides Lhat: 

"The words in ~ 5 50. 151 Lhat an .employee is gcncrallv responsible for recognizing. without 
supervision. circumstances which require him to remain on duty"- mean that: 

! I) The responsibility for an employee remaining on duty when required bv 
circumstances must be a detinite, offic.ial. and special requirement of his position. 

(2) The employee must remain on duty not merely because it is desirable, but because ol· 
compelling reasons inherently related to continuance ofbrs duties, and of suclut nature 
that lttilurc to carry on would constitute negLigence. 

(3) The reqtrircmcnt that the employee i.s responsible for recognizi11g circumstances does 
not include such clear-em instances as for example. when an employee must contimrc 
working because a relic!' fails to report cLs scheduled." 

i\s noted above, the current CBP workf(Jrcc has continued to rei'crcncc guidance and policies 
trom the previous agencies who administered i\UO (i.e .. fNS and USCS). Throughout this 
report, reference will be made to borh the INS and USCS policies und guidelines. As this report 
makes eminently clear. the existence of multiple i.nsiructions lmcl the lack of one central ALl() 
policv f(Jr CBP have contributed to the problems with documentation and monitoring of AUO 
administration. The general guidance on the usc of AUO issued by USCS and INS is consistent 
wi.th the law on AUO. Clearly, however. with tbe creation of DHS. there has been some 
warranted misunderstandings as to which fo.r.rns are. still in effect to document AtJO availability. 
Witness statements coniirmcd this coni~rsinn and. while not necessarily an excuse for the failure 
w properly document and certil}' AUO consistent with the law. it demonstrates a dcJ}cicncy in 
!he agency's AUO policies. 

The findings in this report demonstrate that OBP personnel. as l.egacy-INS employees. would not 
necessarily have sought the legacy USCS Payroll System Handbook as a source of guidance with 
regard to usc of' AUO and instead would have referred to the INS AM. Because both the USCS 
Payroll System Handbook and tbe INS AM. mirror the requirements in the law and regulations 
for the proper payment ofAUO. the investigation refers to both documems. 

4 



OSC File No. Dl-13-000:2 continued 

t. The USCS !'avro!l Svswm Handbook 

The USCS Payroll System Handbook. Chapter 8. Premium Pay, restates the requirements of the 
law governing the administration of AUO. Although still t.itled as a USCS document, the USCS 
Pavroll Svstem llandbook is now used bv C:BP's Office of Administration. Pavroll Branch, as . . ~ . 
the poiicy guveming the administration of payroll I(Jr all CBP empJGyecs. 

Chapter 8 of the USCS Pavroll System Handbook states that the requirements for authorizing 
AUO f(Jr a positinn arc as l'ollows: 

1\ position must meet the following ICmr requirements in order to have AUO payments 
approved. All four requirements must be met: a substamialtunmun of lrregular overtime 
by itself is not sufficient. 

11) The hours of dmy cannot be controlled administratively, That is. the hours of 
dutv and place of' work cannot be controllccl through normal administrative action 
such as bir.ing udditional personnel. or rescheduling hours of duty. The elen·.1cnt of 
uncontrollabiiitv muo>l be an inherent part of the aosigned duties. for exampl.c. a 
criminal investigator whose hours of duty and place nf \Vork depend on the 
behavior nf criminals nr suspected crim1nal:~. 

(2) Substantial amounts of in·egular overtime are required. This means the 
i1Teg-uJar ovcrtln1e is a continuing· n;.quirenlent usually averaging more than once a 
\\/eek and averaging at lcastl hours a week, 

(3) The employee is generally responsible for recognizing, without supervision. 
when 10 remain on or return to duty. Thc~responsibility to remain on duty must be 
1m official anti special requ.iremenl of the position. The requirement to remain on 
duty must be inherently related to the purpose of the position and such a nat.u:re 
as to constitute negligence iJnot fulfilled. 

(4) There must be a sound basis for anticipating that such req\riremcnt will be 
ongoing. Both the experience in the previous four calendar qum'tcrs and the 
nature of the aRSigned duties must point to an ongoing need to perform substantial 
anlollllLS of irregular overtime, 

if. The JNSAdminisrrath'e Manual Procedures 

The INS Administrative J\'lanual Procedures 1 AM) remains in effect. unless superseded, due to 
the savings provision contained in the Jlomcland Security Act of 2002. 

The INS AM, Section 1 .3.103. contains the following rel.evant intormation: 

AUO is dciined as a premium pay. paid on an annual busis. to an employee in a posilion 
in which the hotll's of duty cannot be comrol\cd administratively and which rcqnires 
substantial amounts of irregular or occasi.onal overtime work, with the employee 
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generally being responsible for recognizing. wi\hout supervision. circumstances which 
require the employee to remain on duty. 

The ·'R.ccord of c'\UO Hours Worked" (Fom1 G-1 0 12) was the afllciui record of AUO 
hours worked by every employee who earned AUO. The INS AM procedure required 
that it he signed cverv pay period by the employee and by the imnwdiate supervisor. A 
copy of the form was to be i·iled for a minimum of six years in the ·r&;\ Folder of each 
employee on /\.UO, and avuilctblc Cor n .. ·.vievv by lnteresteU parties. 

For an employee to be approved to receive AlJO, a determination must be made by the 
irnmed.iate. supervisor~ or by a higher level supervisor or rnanagcr. that an c.mpl'oyee has 
\·vork assignments that frequently require mlschedu1ed overtime \Vork that cannot be 
controlled, that the AUO hours reported by the employee are actuatly worked. tmd that 
thcref:(lre the employee may cam a speciticd percentage of AUO annual premium pay. 
This determination is LO be documcmed on a ceniiication form. 

The INS Ai'v1 also provides examples of incorrect applications of' administratively uncomro.llable 
overtime pay authoriTy. Exarnpl.es ofporential misuses ofthc AlJ() pay authority which should 
be identified tmd corrected arc the following: 

(I) payment of AUO pay to an employee who almost a.lways works in a supervised 
office envirorrmenl and does- not perform independent invesligati ve or other 
aclTninistratively uncontrollable work: 

(:2) crediting of hours or work for AUO pay that arc clerical or adn1.inistrative in nature. 
c;:m be easily scheduled in advance. and do not involve indepe11den1 Investigative or 
other administratively uncomroll.abie work: 

D. The P.ilYlll<;JJLQf' AUO to CSR emplovecs is inconsistem,:,vjlb Section l.3.10l_ofthe INS 
AM. 

The CBP-IA agents determined tlmtthe payment of AUO to CSR employees is inconsistent with 
Section I.J .I 03 of the INS AM because the investigation established that the AlJO-documcnted 
and c.laimcd by OBP BPAs assigned to the CSR is controllabLe. administrm.ive in nature, and 
functionally extends their daily shift by two hours each day. 

The interviews of the CSR personnel revealed that as a general matter. BP As work a 0600 hmrrs 
to 1400 lmurs shilL a 1400 hours to 2200 hours shill. or a 2200 hours to 0600 hours shift. with 
two contiguous hours of AUO each day. They consistently described AUO os any work that 
carries over past the end of tbe shift and must be compLeted prior to departing. Most or this work 
is administrative in nature. otlcn consisting or Headquarters or ioca.l taskings. 

Prior to December 2012, CSR personnel did not record the actual work performed that comprises 
/\U() on any forms in conformance with the INS AM .. Each BPA interviewed referenced the use 
o t' the legaev fNS F 01111 G-1 011 to document such work while they were ussigned to a field 
element. OlW utilize:; an electronic meditun to capture overtime data in COSS, 
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CUSS' Daw Reviet!' o(the CSR 

CBP-IA IPD conducted a data llUery through COSS of the daily shill schedules nf the CSE OBP 
personnel t'ortbe time period June 20 12 through Janua:r)' 20 I 3. ;\ review of these work 
schedules revealed that at the end of each employee's normal eight hour work shi.fL an. additional 
two hours of AUO were claimed a majority of the time. giving the appearance that the two hours 
arc comrollablc. Specii1cally. the review of the COSS data for CSR BPA.s for the time period 
June 201.2 through January 20 !3 shows thar two hours of AUO were reportedly worked 
inlnH:diaLeJy following the assigned sh·ift 89°AJ oC tht; time. 

r· Jhec.lJ.ill'DlC:J.llJlL\LJO IU Bf'As and I));!l}gg~l_ll~L1\..ie.i11f9!l~i?tent with5 C.F.R. S§ 550.151 
& 550,]53 

5 C.F.R. ~ 550.151 provides ll'nn: "A.n agency may pay premium. pay on an annual busls. lnstead 
of other premium pav presctihed in this subpart .... to an employee in a position in which the 
hours of duty cannot be controlled administratively and which requires substantial amounts of 
irregula.r of occasional o\'errime work. \Vith the employee generally being responsible fOr 
recognizing. without supervision, circttn1stan~:es which requin; the cn1ployce to remain on dut·y ... 

5 C. F.R. § 5 50.153( c )(2) further provides that ·'The employee must remain on duty not merely 
because it is desirable. but because of compelling reasons inherently related to contimtance of his 
duties. and of such a nature that failure to carry on would constitute ncglig,cnce." 

The investigation determined that the primary use of AUO at the CSR is to provide a trunsitilln 
lcJr the ll1rec regularlv scheduled shifts per day. Substantial amounts of overtime arc worked at 
the CSR. but according to 5 CF.R .. ~·~· 550.!51 & .153, these hours should not have been claimed 
as AUO. The BPAs are aware of qualifying AUO duties that occur occasionally, but described 
tile most frequent usc of AUO as routine administTative duties. The two hours of AUO arc 
worked at the conclusion of the assigned shi It because it is desirable to earn AUO at the 25% 
rate. Fe.w examples of returning to wurk after a break in the scheduled shift were docttmcntcci. 

SWOs stated that they do not require BPAs In work a ten-hour day. Thcv acknowledge that all 
BPl\s are rl\varc: thm lO claim Al...fO pny. an employee must vvork approximately nvo hours 
oi' i\UO each day. 

F. The pavment or At)O to BP/1s an_g manauement is inconsistent with the Seotcmber ::-,, 
1997 lcuacv,fNS AUO TrainingJ3uidc. 

Section 1.3.1 03 of the INS Alv! refers to the published AUO Training Guide dated September 22. 
!997. The Training Guide. prepared by legacy INS. is the principal rraining document relied 
upon by the BPAs. This two-part guide provides a complete discussion of the law. regulati.ons. 
and policies that govern the application of AUO. 
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Part I or the Training Guide states. in part. that the employees must: 

• M.aimain aecttrme and timely AUO Logs. 
• Eliminate routinely working 10 or more hours every day bm reponing only I 0 hours. 
• Keep copies of /\UO lugs·submined to supervisor and timekeeper. 

CBP-JA agents determined that the payment of AUO to CSR employees is inconsistent with the 
lcgacy-IN.S AliO Training Guide because interviews of the C:SR BPAs indicated that they did 
not record thei.r actual AUO qualifying work on tmy paper lbrms prim to December 2012 while 
assigned to the CSR. They each refer to the prior use of the legacy Eorm G-JOJ2 to document 
such work prior. while they were.assigned to a field element. Depending on which lield element 
they came lrom and the application of the electronic format through C:OSS. the use nl' the paper 
fol1.ns was otrcn ceased. 

The investigation ctlso revealed Limt CSR OBI' personnel do nm complete Form G-4Bl. Daily 
lJnlL /-\ssignment Logs or Bi\veekly Assignment Logs. Form (J-259a. 

(). 

L Issue I: !nwfficienr Docurnemmion ofCerrijication o(A UO Rare and o(Eiigib/c 
Hours TVorked ew:)J Pay Period 

The rclc~vam policies and guidance on this. issue state as foilows: 

Section l .3 .I 03 of the INS Alvl mandates the use of a.ec.nifictnion process for the 
payment ofAUO. The BI'A. and Supervisory BPA positions arc /\UO- eligible positions: 
newly cremed positions require approval to become eligibk. !\ cenilicmion by the 
supervisor must he made f(n each employee occupying an eligible position to cam AUO. 
The ccl1.i!ication process requires the completion of a full computation peri.od to 

detcnnine the eligibility and the rate or AUO puy t(Jr each employee. The computation 
period is rwelve pay periods and the eligibility period .is four pay periods. The signed 
certiticate should be retained fbr six years. The supervisor nmkes.a detenninationthat an 
employee has work assignments that 1\·equently require unscheduled overtime work that 
cannot be eontrollecL that. the A UO imurs reported. by the employee. are actmtlly worked, 
and that therefore the employee may cam a specified percentage oJ A.UO annual 
pren1ium pay. If there is no basis for anticipating that an employee· s itTegulnr. 
unscheduled ovcnime work will comi.tmc during an eligibility period. the employee may 
not be ccrtilied cligibl.c l(n· AUO pav. 

Form CJ-1012 is the ollicial paper record for AUU hours worked by llPAs. Section 
U.J[J} of the INS AM mandmes the usc ot'Form Ci-1012. It is signed every pay period 
by the employee and by the immediate or higher level supervisor. Form G-1 0 l~ 
describes the overtime dmies per1(mned in support of AUO hours. 
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As stated in the l!SCS Payroll System Hrmdbook. a substaJJtial amount ofinegular 
overtime bv itsc.lfis not sufficientto authorize AUO. Instead. the following lom 
requirements m usr be met: 

tl) The homs of duty cunnm be controlled administratively. 

(2) Subsrantinl amounts of irregular overtime are required. 

(3) The employee is generally responsible for recognizing. without supervision. 
when to remain on or rcntm to duty. 

(4) There must be a sound basis for anticipating that such requirement wil.l be 
ongoing. 

Part II of the September 22. !997 legacy-INS AUO Training Guide. the principal training 
document currently rel.ied. upon. i.n the field by OBP, stares in part that: 

• The original Al!O certification is to be filed in the Official Personnel File. 
• A copy ofthc certil1carion form is filed by the Administrative Oft1eer in the 

DisTrict Office. or in Border Patrol Sectors. by the employee serving in that 
capcrctty. 

• The AUO ecnifrcation fom1 must be replaced with anew t\UO ccn.ifkat"ton m the 
beginning of each fiscal year, 

C:hapter 8 of the USCS Paymll System llandbook specil1cally requires AUO-e!igibie 
cmplovecs to complete the CF [Customs Fom1j 203 in enough detail to note the number 
of hours worked and the tasks perfbm1ed thm meet li1e rcquircmcms for coverage as 
AUO hours. 

Customs Directive No. 51550-0041\. dated June 29,2000. requires employees earning 
AlJO to submitmontbly AUO sheets (now CBP Form 203, dated 09/03) which. document 
in suilicient detail the non-routine. incgular overtime work performed in order to justify 
supervisory approval and establish a basis for oversight review and audit. Form G-1 012 
serves the same purpose for OBP. 

The CBP,JA lPD invcsligation.rcvcaled the t(1!Jowing fiictual findings and conclusions. 

The investigation revealed deficiencies in the CSR's controls over the authorization of 
AUO. There is insut1icicnt written documentation available tn enable an independent 
outside reviewer to detcrmim: whether an employee is entitled to the rate or AUO pay he 
or she receives. 

The local records maintained l(lr BP As assigned to the CSR do not comain an adequate 
dcscri ption o C overtime duties perl(mned to determine if they meet AU 0 criteria. 
Therefore, a detennination as lo the eligibility to earn AUO and the appro prime 
percentage of AUO to authorize cann01. be accurarely made. 
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OSC File No. Dl-13-0002 continued 

The investigation revealed that. tmtil December 2012. there were no paper forms in trse 
bv CSR BPAs which describe the actual type of work completed during the AUO hours. 

According. to. statements made by the interviewed personnel. prior to the creation of CBP 
they documemcd the type of work completed on a Form G-1012. Based upon the wimcss 
testimony and the documentary cvidenc.e .. the investigation revealed that the CSR did not 
currently usc the Form Ci-1012 until Deccmber2012 and did not use the Form (3-1012 
during the period of June 2012 through December :2012. The type ol'work performed is 
not evaluated lor the purpose of establishing AUO eligibility on the Form G-1 01:. 

The number of AUO hours are tracked on a T&A worksheet. entered into COSS by the 
13PA and approved by a supervisor. The CSR maintains a worksheet to track the AUO 
and the excludable hours daimed by computation period to determine the percentage of 
AUO each l3PA is eligible to earn. The mechanics of this process simply insure an 
appropriate number nf hours are claimed and entered to cam AUO at the 25%, rate. 
Neither the regul.arity and consistent panem o[ the work claimed. nor the duties 
perlimned are evaluated in the CSR.ccrtification process. 

This investigation revealed thallhc ccrtil1cntion process as described in the relevant 
policies and guidance documents above is not fullv utilized to determine AUO eligibility. 

Issue:;, Pre\1imrs 1varnings regardin,f!, Proper Use r~lA UO H'erc disregardrui 

On January 14 .. 2008. the Chief: OBI'. issued a memorandum to all Sector ChiefPatrol /\gents on 
the use of AUO m. checkpoims. This document states. 

"The ALIO policY and priorreviews of AUO premium pay clearly indicate that AUO 
premitm1 pay is NOT appropriate Jhr compensating employees for covering shift changes. 
Managers should adjust the shift scheduling by administrative means such as overlttpping 
shifts. four-shift rotations. or 0ther arrangements to eliminate the need w cover shit\ 
changes with overtime work and thus better manage regularly scheduled overrime and its 
costs." 

This memorandum also provides the tour criteria for justifying approval of AUO 
premium pay as found in tim USCS Payroll System Handbook. These requirements must 
be mctl.tlr those certified AUO positions and is not limited m checkpoint operations. 
Critcriamm1.ber three concludes with the statement. ·"However, if such continuation of 
infrequent work becomes more th'm ineguJar and there is a d.iscernible pattern of work 
assignments then the Sector Chief Patrol Agent should review the hours to dctcm1ine if 
they are administratively controllable by schedu.ling:· 

Th~.:~ memorandum aLso states, "in order to insure that our empJoyees are properly 
compensated for perfon:ning the \vork of the Border Patrol vvhile accurately monitoring 
costs and minimizing questions about premium and overtime pay. Sector Chief Patrol 
Agents arc directed to immediately review the method of compensation used for payment 
for work in excess of eight hours in a day. particularly at checkpoints:· 
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In contrast to the [10iicics outlined in the January 14,2008 memorandum. this investigation and 
review of the T&/1 Iiles. T&A records fi·om COSS and the U.S. Dcp<trtmcmof AgTiculturc 
Natiomtl Finance Center (NFCi payroll records forB!' As assigned to the CSR collfi.t:m a pancrn 
of 1vork assignments that arc controllabic by scheduling at the CSR. 

1\ased upon the documentary evidence and wimess testimony, it is cvidem thai the regular and 
consistent addition of two hours uf AUO to the rcgul.arly schedu.led eight hour day implies !tours 
ofdmy arc controllable by management. Based on the inf(ll-mation collected. the ttse of AUO a.t 
the CSR appears to be comprised of rotnine duties controllabl.e by the hiring of additional 
personnel or rcscbcclul.ing ofhou.rs of. duty. For cxmnpk, CBl'Os routinely transfer their work 
!l-orn shi1i to shift while the BPi\s continue to work on AUO. 

5. DESCRIPT101'i OF ACTION TAKEN OR PLANNED 

A. Action Taken lw OBP to address. the rr\ill_cr navment or AlJCl. 

As noted above. in January 2008. the then Chief. OBP. issued a memorandum regarding the 
application of i\UO at checkpoints SlatTed by BPAs. While the mcmnra.ndum addressed issues 
in context oft he checkpoint. it also addressed basic procedures and expectations Cor application 
of AUO: however, it did not delve into the documentation requircmcms of AUCJ. 

In July 20 12 .. CBP socialized a.drafl agency-wide directive for AUO and overtime and 
established an AUO working group. Currently. C:BP continues 10 administer AUO according !o 

luvv, regulation. ~md under legacy directives. regulations. and bargaining agreen1cnts since the 
inception of CBP in 2003. At times this has resulted in intra-agency misconceptions and 
confusion. as well as potentiaiiy d.imi.nished consistency in application. 

In December 201 ::', OBP recognized a need to disseminate additional and specific guidance 
regarding the judicious use. documentation, and ccrtilication or AUO. On December I 0, 2012. 
Michael J. Fisher. Chic.L OBP signed a memorandum. Subject: "Administrative Uncontrollable 
Overtime Guidance:· The text of the memorandum reads as follows: 

"The purpose of this memorandum is to emphasize and summarize existing guidance 
regarding the administration and management or Administratively Uncontmllable 
Ovenimc (AUO), Employees i11 positions in which overtime hours cannot be controlled 
administratively. and which require substantial amounts of in-c gular or occasional 
overtime duty with tl1e employees generally being responsible for recognizing (withom 
supervision) circumstances requiring them to remain on duty or to return to work outside 
of regular duty hours. may be paid A UO for such in-egulnr or occasional overtime worL 
in accordance with Title 5 United States Code (U.S.C.J § 5545(c) (2). Code ofFec!cral 
R.egulations (CF.R.) § 550.151-164. and the Administrative Manual (AIV!), Section 
1.3.10J .... 

The guidance comaincd within this memorandum is derived i!·om current law, regulation. 
policy, and procedure that is applicable to the U.S. Border Patrol. Section 1.3.103 oftbc 
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AM. contains additional guidance about I\UO from the Oftice of Personnel Management 
(OPM) to ccssist in complying with tlte law and OPM regu.lations. This includes the 
August I. 1975. Department oi'Justice (DO .I) Order No. 1.551 AA on AlJCl Tile DOJ 
order served a dual purpose; to implement A UO as the primary premium pay for Border 
Patrol and to 'estabLish policy and procedures governing the payment of AUO.' 

·rhcrc arc four specific criterion that a position must meet to be authorized and deemed 
eligible for payment of A UO. as outlined in 5 CFR s 5 50. 153: 

a) ·rhe hours of duty cannot be controlled administratively (i,e .. by hiring additional 
personneL rescheduJing the hours of duty. or granting compensatcrry time to oti,ct 
overtime hours required): 

b) To satisfac.torilv discharge the duties of the position, employee is required to 
perfbn11 substantial aJnounts of irregulnr ~rr occasional ovenime work~ wh.ich i.s: 
r An a'lerug:e or at least three hnurs a week of that irregular or occas-lona! 

ovcrtirnr.: \;\,10rk: 
: A condnunl requirement. generally averaging- more th<:m once a \Veek: 
3. There is-a deri.nJre basis for anticipating such overtLme work wi!l continue to 

meet rhe minirnum requirements under paragraphs· b ( 1 ) and above; 
c) The employee is respon.sibk for recognizing (without supervision) circumstances 

that require him or bcr ro remain on duty. This responsibility must be a definite. 
official. .and special requirement of the position. This responsibility is nm merely 
because it is desirabl.c, but beccruse of compelling reasons inherently related to 

continuance of the employee· s duties and that failure to do so wcJuld constitute 
negligence. 

d) Based on the circumstances. the employee l1as no choice as to when or where thcv 
may perfom1 lbe work in continuation of a Cull daily tour of duty or resumes dtny 
iD accordance with a-prcananged plan or-an'il\Ntrited event. 

i'vkre occupancy of an authorized position does not qualify an employee lor AUO pay. 
However. once a position bas been authorized to receive AUO, /\.UO is the appropriate 
compensation for any irregular or occasional overtime work. 

To comply with laws and regulations pertaini11g to the management. administration. and 
proper use of AUO. the following steps must occur: 

o Documentation ol' AUO on Form G-1 Ol2. This limn documcms the duties and 
principal activities pcr11mned in continuation of the daily lour o 1· duty. This also 
includes those i.n:eguJar or occaslonal activities not assigned or predicted to occur 
during the work day that requires the employee to conbnue working to complete 
previously assigned duties. Use of the phrase "Continuation of duties'' [s nlll 
acceptable. because it docs not adequately describe the duties perfom1ed in 
continuation ofthe daily tour of duty or explain wby continuatiun was necessary 
at that time. 

12 
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• Emplovees should be mindful that the l1ours documented on the G-1 0 I 2 
mirror the hours documented in time and anendance records. Form CBf'­
:'.03 also may he used for this purpose, ifthcll is the current practice. 

• II' the type of' work perfom1ed is not adequately described in the 
docurnentatlon provided. the supervisor should reTurn the fonn to the 
employee fbr darilication and should not ccnif)' the AUO claim unless 
clarification is received. 

o Claim AUO in auarter-bour increments. This. assures adherence to the quality 
controls that management should be employing in accordance with 5 C:FR 
550.112. When.AUO is peribrmed in other than the l'ull quaner-hour. tttc minutes 
shall he rounded up or down to the nearest quarter-hour. 

• Rounding up, brc:aking the hoJf hour to claim one hour. automatic "twos.'' 
and pre-scheduling of AUO is pmhibited b)• Jaw. 

o Clai.m wrgrt i~-".Vorkcd. Claiming more hours than those hours actually worked is 
unlawful and may subject the agcnr to disciplinary and/nr criminal action. 
Moreover, claiming !ewer hours than those hours actually worked is inaccurate. 
FLSA. Exempt employees who earn AUO arc still required w record the actual 
number of A UO hours wnrked and provide an adequate description of the work 
perfonncd so thcrt the supervisor is able to eenifY the how·s ltlr AUO coverage. 

o Work what is reguire_d. AUO should be used judiciottslv and onlv ro perlbrm the 
rrincipal activnies an employee is assigned to work with the employee generally 
being responsible for remaining on duty when required by lhe circun1stances. 
Simply waiting ft)r rdief'(except in ttntLsual circumstances), performing routine 
rost-shi It activities upon compietion or I he employee's tour u C duty m·c not 
cct1.illable tilr purposes of computation oJ' AUO. Ai.JO i.s not a pay entitlement: 
rather. il is a premium pay that ls best suited t(Jr U.S. Border Patrol agems to 
accomplish the Border Patrol mi.ss.ion. 

o .Management ofAUO. tvlanagement is. required to ascertain whether work 
pcrbrmcd in excess of an eight-hour shift was required and whether AUO is the 
proper premium pay to compensate the employee for that work. Employees and 
management are equally responsible for the proper implementation of AUO. 
There is no requirement that ullows !(nan employee to continue working when an 
authorized supervisor has given a direct -order to stop \Vorki11g. 

o Supervisory responsibillties include, but arc not limited to: 
• Dctennining that work claimed has been perJbnned: 
• Dctcm1ining if specillc duties WOJTallt AUO ccnillcation: 
• Determining whether the documentation provided bv the employee is 

suflieicnt: 
• Determining approprime i\UO percentage rate based on past hisTOry or 

expectations: 

• Forwarding AUO certification form to servicing Human Resources oflicc: 
• Ensuring J\ UO authorized employees are avcragin~; at least three hours 

every wet:k of AUO. before certifying: 

• Completing new AUO certiJication i(mn at the beginning of the fiscal 
year: 
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• Deccnjf'ving employee lhm1 AUO when warranted; and 
• H .. cviewing monthly overtime report. 

o Management responsibilities include. but are not l.imited to: 
• Oversight and review at Border Patrol l-leadquaners and Sector 

Headquarters: 
• Payroll audits: 
• .. 
• 
• 
• 

Operational site visits; 
Personnel n:Hmagement evaluation re.views: 
Overtime training; 
Monit.or eHbct of changes in AUO usage on budget: and 
Hold supervisms accountable lbr tlteir AUO cenifkations.,. 

In addition to the January 2008 Checkpoint Memorandum. the July 2012 dral\ directive and 
working group. and lhc December 2012 AUO Guidance Memorandum. OBP Secmr Chief Patrol 
/-\genrs arc monhori-ng AUO usage and reducing ·it through manage:mt':nt controls when: an 
opportunity to do so exists. OBP is ctlso monitoring AUO and maimaining.a dia.loguc with the 
Sector Chief Patrol h.owcvcc AUO usage is predicated. on the requirement cmd 
cfTcctuation of work. 

B. Action Planned bv OBP to ensure the proper navmcm __ gJ AUO. 

The CBP-1;\ lPD investigation revealed that OBP intends 10 take the following action: 

CBP continues w work towards a unilied and simplified agencv-\vidc directive on AUO: 
however. it cannot be fui!y implen1ented umil all bargaining obligations tm:: met with the 
National 'frcasury Employees L:nion (NTElJ) and the National Border Pmrol Council 
(NBPC) 

OBP believes that a key element of any fmure action by the Agency is to.engage the U.S. 
Office of Personnel Management with courses of action. language. and agency 
requirements in order to modernize the cpnccpt of AUO. The conflict with A.UO practice 
rests within the regulations. and not necessarily or predominately with the established law 
under Title 5 of the United States Code. The regulations are primarily directed at a 
criminal investigator, who would thll under the Federal Law Enforcement Availability 
Pay (LEAP) Act of 1994. AUO is not centric to a particular career. but rather the 
principles of irregular or occasional ovenime set forth inS U;S.C. § 5545. OBP believes 
the regulations should be updated to include irTegular or occasional overtime functions of 
a wide variety that reprcscntagcncy requirements of a technologicalJy driven pace. 
immetliate access to infonnatinn. and hnn1txliatc m.itig:ation or resolmion. 

CBP uses AUO, LEAP. COPRA. the Federal Emplovces Pay Acr. the Fair Labor 
Standards Act. and compt:nsatory time otf as overtime mechanisms according to the 
needs of the specific component. CBP and OBP continue to monitor current programs 
and look f(Jrward to the potential development of a revised pay or overtime system. 
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OBP has also developed a video to be shown to every employee. reiterating roles. 
responsibilities. and application oCAUO. 
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January 2, 20L3 ::s:: tfl r.., 
,..,n 
c:-r> !2::: 

The Uonorable Janet Napolitano 
Secretary 
Department ofHomeiand Security 
U.S. Department of Homeland Security 
Washington, D.C. 20528 

.Rc: OSC File No. Dl-13·0002 

Dear Madam Secretary: 

Pursuant to my responsibilities as Special Counsel, i run referring to you a whistlcblower 
disclosure that employees of the Department of Homeland Security (DHS), Customs and Border 
Protection. Commissioner's Situation Room (CSR), Washington, D.C., engaged in conduct that 
may constitute violations of law, rule. or regulation, gross mismanagement, a gross waste of 
funds. and an abuse of authority. The Office of Special Cetmsel (OS C) received these 
allegations from awhistleblower who has requested anonymity. 

In brief, the whistleblower alleged the following: 

• Numerous CSR employees regularly abuse. the use of Administratively 
Uncontrollable Overtime (AUO); and 

• The CSR Director and Assistant Director authorize and abet tbe improper use of 
AUO, and abuse it themselves. 

The U.S. Office of Special Counsel (OSC) is authorized by law to receive disclosures of 
information from federal employees alleging violations of law, rule, or regulation, gross 
mismanagement, a gross waste of funds, an abuse of authority, ora substantial and specific 
dangerto public health or safety. 5 U .S.C. § I 213(a) and (b). If I find, on the basis of the 
information disclosed, that there is a substantial Likelihood that one of these conditions exists, I 
am required m advise the appropriate agency head of my findings, and the agency heau is 
required to conduct an investigation of the allegations and prepare a report within 60 davs o[ 
notiOcatirm o(the allegations. 5 U.S.C. § 1213(c) and.(g). OSC will not ordinarily granum 
extension of time to an agency in conducting a whistlcblowcr disclosure investigation. However, 
OSC will consider an extension request where an agency concrct(dy evidences that it is 
conducting a good faith investigatiol1 that will require more lime to successfully complete. 
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Upon receipt, I will review the agency report to detennine whetilcr it contains aU of the 
inf onnation required by statute and that the findings of the head of the ager!Cy appear to be 
reasonable. 5 U.S.C. § 1213(e)(2). I will determine that the agency's investigative findings and 
conclusions appear reasonable if they are credible, consistent, and complete based upon the facts 
in the disclosure, the agency report, and the comments offered by the whistleblower under 
5 U.S.C. § l213(e)(l). 

The CSR, locared at CBP Headquarters, is responsible for providing crucial information. 
including breaking news, to the Commissioner 1md. Headquart.ers executive staff members. 
According to the whistleblower, the CSR is staffed by both Border Patrol Agents (BPAs) and 
Senior Watch Ofricers (SWOs) working three eight-hour shifts, 24-hours per day. The 
wbislleblower alleged that CSR employees have abused the usc of AUO pay by remaining at 
tbeir duly stations two hours after the end of their regularly scheduled eight-hour shift on a daily 
basis. The Code of Federal Regulations permits the payment of AUO ''to an employee in a 
position in which the hours of duty cannot be controlled administratively and which requires 
substantial amounts of irregular or occasional overtime work. .... " 5 C.F.R. § 550.15 L 
According to the regulations, an example of a position meeting the requirement" .. .is that of an 
investigator of criminal activities whose hours·of duty are governed by what criminals do and 
wl:ten they do it" 5 C.F.R. § 550. 153(a). ln order to be entitled toAUO, an ".,.employee must 
remain on duty not merely because it is desirable, but because of compelling reasons irtherently 
related tn continuance of his duties, and of such a nature that failure to carry on would con.stitutc 
negligence.'' 5 C.F.R. § 550.153(c)(2). 

The whistleblower's allegations are based upon both personal observation and access to 
employee Lime and attendance records. According to the whistleblower, it is common for CSR 
employees-to work their regular shift- and then spend two additional hours- at thcir·duty station 
relaxing, joking around, surfing thc.in.tcmet, and Laking care of personal matters. TI1esc 
remaining employees rarely, if ever, continue to work during their additional two hours. Further, 
according to the whist!eblower, CSR employees are required to monitor multiple televi.sion news 
stations as part of their duties and employees who "work" overtime frequently switch the 
televisions over to sports and entertairnnenL channels for personal enjoyment. ·n1is practice 
renders these televisions unavailable for official usc by CSR employees arriving for the next 
eight-hour shift. Finally, the whistleblower has heard comments from a number of CSR 
employees regarding the AUO hours noting that, "if the Goverrnnent came in and investigated 
our AUO, we'd be screwed'' and "this AUO deal is paying for my kids to go to collcg.c." 

The whistleblower indicated that the following CSR employees have abused AUO: 

• Sergio Echa7.arrcta (SWO) 
• Reymundo Enriquez (BPA) 
• Jamie Estrada (BPA) 
• Eric Kuhn (EPA) 
• Susan Roberts (BPA) 
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• Michael Smith (BPA) 

• Tasha Wilcox (BPA) 

• Jelfery Ka!itan (BPA) 

• Jakob Bellini (BPA) 

• Ricardo Cantu (BPA) 

• Kevin Cinco (BPA) 

• Albert Herrera (BPA) 

• Romuald Jovero (BPA) 

• Allen Hall (l3PA) 

• Wesley Wood (B PA) 

• Robert Scholes (SWO) 

• Andy Lewis (SWO) 

• Marc Stratman (SWO) 

• Luke Farrar (SWO) 

• Alfredo Nieto (SWO) 

• Annando 1v1oralez (SWO) 

• Carl Jaigobind (SWO) 

• Patricia McGirk (SWO) 

• Ricardo Herrera (SWO) 

The whistlcblowcr also alleged that both CSR Director Margaret McGrath and CSR Assistant 
Director Manhew Hannah have approved the improper use of AUO by CSR employees, illld 
abused A UO themselves. 

i have concluded that there is n substantial likelihood that the infornJation provided by the 
whistleblower to OSC discloses a violation oflaw,.rule, or regulation, gross mismanagement, an 
abuse of authority, and. a gross waste of funds. As previously stated, I am referring.this 
infomJation to you for an investigation of these allegations and a report of your findings within 
60 days of your receipt of this letter. By law, this report should be reviewed and signed by you 
personally. Nevertheless, should you delegate·yourauthnrity to review and sign the. report to the 
Inspector General, or other agency official, the delegation must be specifically stated and must 
include the authority to take the actions necessary under 5 U.S.C. § 1213(d)(5). The 
requirements of the report arc set forth at 5 U.S.C. § 12l3(c) and (d). A summary of§ 1213(d) is 
enclosed. Please note that where specific violations of law, rule, or regulation are identified, 
these specific references are not intended to be exclusive. As you conduct your review of these 
disclosures and prepare your report pursuant to section l213(d), OSC requests that you include 
information reflecting any dollar savings, or projected savings, and any management initiatives 
related to these cost savings, that may result from your review. 

Further. in some cases. whistleblowers who have made disclosures to OSC that are referred 
tor investigation pursuant to 5 U .S.C. § 1213 also allege retaliation for whistlehlowing once the 
agency is un notice of their claims. Should the whistieblower be identified during the course of 



The St}ec!al Counsel 

The Honorable Janet Napolitano 
hnuary 2, 20 13 
Page 4 

the investigation ofthiE matter, l urge you to take all appropriate measures to ensure that the 
whistleblower and any others who report vvrongdoing are protected from such retaliation and 
from other prohibited personnel practices, including informing those charged with investigation 
of the allegations that retaliation is unlawful and will not be tolerated. 

As required by 5 U.S.C. § l213(e)(3), I wi.ll send copies of the report, along with any 
comments on tbe report from the whistleblower and any co=ents or recommendations from 
me, ro the President and the appropriate oversight committees in the Senate and House of 
Representatives. Unless. the report is classified or prohibited from release by law or by 
Executive Order requiring that information be kept secret in the interest of national defense or 
the conduct of foreign affairs, OSC will place a copy af the report in a public. ft!e in accordance 
with 5 U.S.C. § l219(a). To prevent public disclosure of personally identifiable information 
(Pll), OSC requests that you ensure that the report does not contain any sensitive PU, sucb. as 
Social Security numbers, home addresses and phone numbers, personal e-mail addresses, runes 
and places of birth, and personal financial information. OSC does not consider names and titles 
to be sensitive PIT requiring redaction. Agencies arc requested not to redact such information in 
report' provid.ed to OSC for the pubi.ic file. 

Please refer to our.file number in any correspondence on thls matter. If you need further 
info!TI1lltion, please contact Catberinc McMullen, Chief of the Disclosure Unit, at (202) 254-
3604. r a1:n also available for any questions you may have. 

Sincerely, 

~~· 
Carolyn N. Lerner 

Enclosure 

cc: Charles K. Edwards 



Enclosure 

Requirements of 5 U.S.C. c 121}fd'i 

Any report required under subsection (c) shall be reviewed and signed by the head 
of the agency 1 and shall include: 

(l) a summ<Lry of the information with respect to which lhe 
investigation was initiated; 

(2) a description of the conduct of the 'mvestigation; 

(3) a summary of any evidence obtained from the investigation; 

(4) a listing of any violation or apparent violation of law, rule, or 
regulation; and 

(5) a description of any action takfln or planned as a result of the 
investigation, such as: 

(A) changes in agency rules, regulations or 
practices; 

(B) the restoration of any aggrieved employee; 

(C) disclplinzry action against any employee; and 

(D) referral to the Attorney General of any evidence of criminal 
violation. 

In addition, we are interested in learning of any dollar savings, or projected savings, and 
any management initiatives that may result from tbs review. 

! To prevent public disclosure of personally identifiable information (PII), OSC requests 

I 
that you ensure thatthe report does not contain any sensitive PH, such as Social Security 

. ntL'!Jbers, home addresses and phone numoers, personal e.-mat!. addresses, dates and 
i places of birth, and personal financial information. With the exception of patient names, 
i OSC does not consider na1nes and titles to be sensitive Pll requiring redaction. Agencies 

I
' arc requested not to redact such information in reports provided to OSC for i11clusion in 
'-the public fi!e .. 

: Sbou!d you decide to delegate authority to another official to review and sign the report, your 
delegation must IJ€ specifically stated. 


