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The enclosed repert is m response to vour referral of allegations that emplovees of the
Department of Homeland Security (DHE) LS. Customs and Border Protection (CBP)
Commissioner's Situation Roomi, located in Washington, D.C.. engaged in conduct that may
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whistleblower Who requested anonymity. By letter dated January 2, 2013, OSC referred tligse
allegations and a request for an investigation (o the Honorable Janet Nupoiitano. On February I
2013, the marter way referred to the CBP Office of Imternal Affuirs for investigation. [ was
designated as the official responsible for providing your office with the Department’s report
pursuant to 5 U.5.C. § 1213, The findings-are presented in the enclosed repott.

Please do nat hesitate to contact-my office-at (202) 344- 1800 should you require further
information regarding these matters.
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Assistant Commissioner
(HTiceof Internal Affairs
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L. SUMMARY OF FHE INFORMATION WHICH FORMED THE BASIS FOR THE
INVESTIGATION

A whistleblower alleged to the Office of Special. Counsel {O8C) that emplovees of the

Departmentof Homeland Security (DHS), U.S. Customs and Border Protection (CBP)

Commissioner”s Situation Room (CSRY, Washington. I:C., engaged in conduct that may

constitute violations of taw, rule. or regudation, gross mismanagement. a gross waste of Tunds,

and an gbuse of authority. The winstieblower has requested anonymity.

On January 2, 2013, the OSC referred these allegations and areguest for investigation 1o DHS
Secretary Janet NMapelitano. O February 12013, the matter was assigned o CBP, Office of
Internal Affairs (LAY for investigation. Field investigative work. began on February 14, 2013, at
the CBP-IA Washington Field Office (WFO),

in brief, the whistleblower alleged the follewing:

¢« Nymerous CSR emplovees regularly abuse theuse of Adminigtratively
Uneontrollable-Overnme (AUOL and

¢ The CSR Direetor and Assistant Director authorize and abet the improper use of
ALIQ, and abuse it themselves.

2, DESCRIPTION OF THE CONDUCT OF THE INVESTIGATION

CRP-IA auents from the WFO, conducted mvestigative interview$s of Border Patrel Agénis
(BPAS ang Customs and Border Prewection Officers{CBPO Y assigned to-the CSR between
February 14, 2013 and March 4, 2013, Local time and attendance {T& AY sheets and other
documentswere obtamed dnd reviewed.

In addition, the followiny references were consulted for guldance:
e S Castoms Service {USCS) Pavroll System Hundboolk (June 1993)
o Title 5, Code of Federal Regulations
s LS Immigraton and Nataralization Service (INS) Poliey Staterment 1.3.103.
Admindstratively Uncontratiable Overtime Pay (January 2000)

= [NS Administrative Manual Procedures (AM). [.5.103, Adminisieauvely Uncontrollable
Overtirme Pay {January 2000)

e NS Adminisiratively Uncontrollable Overtime Traming-Guide (September 22, 1997)

o USCS Directive No. 515350-004A. Administrative Uncontrotlable Qvertime (June 29,
20006)

e (CBP Payroll Time and Atiendance Manual (2006)

¢ Border Pawo! Memorandum. Use of Admimstratively Uncontrollable Overtime Guidance

(December 10, 2012)

TE&A files, T&A records from the CBP Overtime Scheduling System (COSS)

L3
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CBP-IA Integrty Programs Divisien (IPD) Operational Analvsis Specialists conducted research
wtilizing COSS which Office of Border Patrol (OBP) usesto process its payvroll.

Itshould bernoted thar CBPOs, except for the Semor Wateh Officers (SWO). are paid overtime
by means of the Customs Overtime Pav Retform Act (COPRAY and arenot eniifled to AUO.

The following emplovees were interviewed and each provided a swormn statement:
¢ (BP0 Martin Whalen
e CHPO Martin Drake
o  UBPO Jose Duecos-Bello
s CHPO Harmy Wong
s (UBPO Sapphia Small
e CBPO Lorne Campbell (SW(H
¢« BPA Alber! Herrera
»  BPA Jaime Esrrada
«  BPEA Jakob Bollin
¢ BPA Roebert Scholes (SWO)
e BPA Sergio BEchazarrels (SWO)
o BIPA Allen Blalls
o BPA Reymunde Enriquez
s BPA Wesiey Wood
s BPA Richard Cantn
e BPFA Susan Roberts
¢ BPA Michael Smith

«  BPA Jefiery Kabwamn {no longer agsigned. o the CSR)
¢ BPA Tasha Wileox (no lenger assigned to the CSR)

s BPA Kevin Cineo (o longer assigned 1o-the CSR

»  BPA Romuald fovero (no longerassigned to the CSR)

¢ BPA Carl Jaigebind {ne longerassigned 1o the CSR)

s BPA Ricarde Herrera (no longer assigned to the CSR)

s BPA Lucas Farrar (no longer assigned 1o the CSR)

¢ BPA Armando Moralez (ne lorger assigned to the CUSR)
e  BPA FEric Kuhn (mo longer assigned o the CSR)

s BPA Patrica MeGurk (no longer assigned to the CSRy
s BPA Mare Stratman {no longer assigned to the CSR)

¢ BPA Andrew Lewis (no fonger assigned to the CSR)

s [BPA Alfredo Niew Jr. (no longer asstgned to the CSRY
¢ Assistant Director Matthew Hamua

&

Former Director Margaret MeGrath
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3. SUMMARY OF EVIDENCE OBTAINED FROM THE INVESTIGATION
The investigatien confirmed the following allegations. made by the whisteblower:
s Numerous CSR emmplovees regularly abuse the use of AUO, and

s The CSR Director and Assistant Director authorize and abet the improper use of
ALIC.

In addition, the investigation revealed AUO was nat properly documenied or certified as roguired
by regulation-and spency policy.

4, INVESTIGATIVE FINDINGS
A, Background

The OS8R is comprised of approximately 32 personnel, 1SBPAs from the OBP (one member is
currently on temporary duty), 15 CBPOs from the Office of Field Operations: (nine members are
currently on temporary duty ), an-Assistant Director and a Director. A SWO (supervisor) is
always on duty in the CSR.
Highlights of the C5R:
e Servesas an fneident Command Center, Crisis Action Team Cenier, Emergency
Operatons Center, and central information coerdination and commurications hub for
CBP m times of significant emerging events and naional incidents.
& Provides real-time 24/7 operational and intelligence reparting to provide situational
awareness and antorrm-decision makers-across the CBP compiex.
s Provides indications, watgh and waming activities acress the agency.
o Manages information flow to.and from the DHS Nadonal Operations Cenger (NOC)
= Liaisonsand coordimates withother DHS Component Operations Centers and state, local
and tribal fusion centers,
#  Provides multiple CBP situational awareness-capabilities.
¢ In Fiscal Year 2012, the CSR veceived pver 13.000 initial Significant Incident Reports
from the field, produced-over 4,000 High Pricrity emails to sentor leudership, regponday
te aver 300 Requests for Information from DHS NOC and produced over 350 Spot
Reports on erilically sensiiive incidents that werranted the attention of the DHS Seeretary

B. Relevan Resulations

5 CFRE 350131 awhorizes agencies to pay AUQ annually *. . to an emplovee ina position in
which the hours of duty cannot be controlled administratively and which requires substantial
amounts of irregular or occasional overtime work. with the employee generally being responsible
for recognizing, without supervision, circumstances which require the employee to remain on
duty.”
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5 CFR.§ 8500353 (a) provides, in pertinent part, that for AUO e be authorized the *. . position
must beone In which the hours of duty cannet be controlled administratively ... {The
employee’s] hours on duty and place of work depend ow the behavior of the orimindls or
sugpected criminals and cannot be controlled administratively. In such a situation, the hours of
duty cannot be controlied by such administrative-devices as hiring additional personnel:
rescheduling the hours of duty {(which can be done when, for example. a type-of work occurs
primarily ai certain times of the day); or granting compensatory- time off duty to offset overtime
hours required.”

5 CTF.ROY 550,153 further provides that

“The words i § 550,151 (hat an emplovee is generally responsible for recognizing. without
supervision, circumstances which require him fo remain on duty™ mean that

{17 The responsibility for anemplovee remaining on duty when required by
circumstances must be a definite, afficial. and special requirernent of his position.

(21 The emploves must remain on duty not merely because if 1w desirable, but because of

compeliing reasons inherently related to continuance of his duties, and of such.a nature
that failure w carry on would eonstinne negligence.

(3} The requirement that the employee isvesponsible-for recognizing circumstances does
not imctude such clear-cut instanees as for example, when an emplovee must continne

working because a reliel fails to report ag scheduled.”™

. Relgvant Policies

As noted sbove, the current CBP workforce has continued to reference guidance and policies
from the previous agencies who administered AUO {ie.. INS and USCS). Throughout this
report. reference will be made 1o both the INS and USCS policies and guidelines. As this report
makes eminentty clesr, the existence of multple instructions and the lack of one-central AUO
pelicy for CBP have contribured 1o the preblems with documentation and monitering of AUO
adrministration. The general guidance on the use of AU issued by USCE and INS is congistent
with the law on AUO, Clearly, however, with the creation of DHS. there hag been some
warranted misunderstandings as to wihich forms are still in effect to document AUO availability,
Witness statements confirmed this confusion and. while not necessarily an excuse for the fatlure
1o properly document.and certify AUO consistent with the law, it demonstrates a deficiency in
the agency s AL policies.

The findings in this repert demonstrate thar OBP personnel, as legacy-INS emplovees, would not
necessarily have sought the legaey USCS Payrell Systern Handbook a8 a source of guidance with
regard to use of AUO and instead weould have referred to the INS AM. Because both the USUS
Payroll System Handbook and the INS AM mirror the requirements m the law and regulations
for the proper payment of AUO, the tnvestigation refers 1o both decuments.
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The USCS Payroil System Handbook

The USTS Pavroll System Handbook. Chapter §, Premium Pay, restates the requirements.of the
lawe goverping the adiministration of AVO. Although still utled as-a USCS document, the USCS
Payrodl System Handbooek is now used by CBP's Office of Administzation, Pavrell Branch, as
the policy goveming the adminstration of pavroll for all CBP emplovees.

Chapter 8 of the USCS Payroll System Handbook states that the requirements for authorizing
AL for o position are as-follows:

A position must meet the following four reguirements n order 1o have AUQ pavments
approved. Al four requirements must be met: asubstantial amount of irreguiar overame
by itselfis not sutficient.

(1} The hours of duty cannot be conmrolied administratively, That is, the hours of
duty and place of work. cannot be controlled through nommal adminsstrative action
such as hiring additional persennel or rescheduling hours of duty, The element of
uncontrellabiiity must be an inherent pan of the assigned duties, for example. a
criminal investigator whose hours of duty and place of work depend on the
behavior of crimimals or suspected criminails,

{2} Substantial amounts of wregular evertime are reguired. This means the
irregular overtime is.a cominging requirement useally averaging moere thanonee a
week and averaging at least 3 hours g week.

£33 The emplovee ig generally responsible for recognizing, without supervision, |
when to remain on or retirn to duty, The responsibility to renmain on duty must be
an official and speeial requiremnent of the position. The requirement w remain on
duty must be inherently related to the:purpose of the pesition and of such 4 nature
as to constitute neghligence i et fulfilled.

(4) There must be a sound.basiz.for anticipating that such requirement-will be
ongaing. Boththe experience in the previous four catendar quarters and the
nature of the assigned duties must point o an ongoing need to perform substantial
amounts ofrregular overtime.

The INS Adminisirative Manua! Procedures

The INS Admmistrative Manual Procedures (AM) remaing in ¢ffect, unless superseded, due ©
the savings provision comtained in the Homeland Secunity Actof 2002

The INS AM, Section 1.3.103, contains the following relevant inforimation:

AUQ is defined as a premium pay. paid on anannual basis. to an emplovee.ing position
m which the howrs of duty cannet be controlied administratively and which requires
substantial amounts of irregular or cecasional evertime work, with the employes

in
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generally bemg resporsible for recoynizing. without supervision, ctroumstances which
require the employee to remain on duty. -

The "Record of AUO Hours Worked” (Farm G-1012) was theoflicial record of AUO
hours worked by every emplovee who earned AUO. The INS AM procedure recuired
that it be signed every pay period by the employee and by the immediate supervisor. A
copvef the form was 1o be fled for a minimum of six years in the T&A Folder of cach
employee on AUO, and available for review by interested parties.

For ancemployee to be approved to recetve AUQ, a determination must be made by the
immediate supervisor; or by a higher level supervisor or manager. that an employes has
waork assigriments that frequently require unscheduled overtime work that canmet be
controlled, that the AUG hours reported by the employee are actually worked, and that
therefore the emplover may sarn-a specified percentage of AUO annual premivum. pay.
This determination i3 to be documenied on a certification form.

The INS AM also provides examples of incorrect applications.of adminmistatively uncontroliable
overtime pay authority, Examples of potential misuses of the AUD pay authority wihich should
be wdentified and corrected are the. following:

(1} payment of AUO pay (o an emploves who aimost always works in a siypervised
atfice environment and does notperform mdependent investigative or other
admimstratively vncontrotiable work:

(2} crediting of hours ol werk for AUO pay thar are clerical oradministrative i nature,
can be easily scheduled in advance, and do not mvalve independent investigatve or
ather administratively uncomrotlable work:,

. The pavmentof AUG o CSR emplovees s ingonsistentwith Section 1.3.103 of the INS
AM,

The CBP-IA agents determinad that the payment of AUQ to CSR emplovess (8 meensistent with
Sectton 1.3.103 of the INS AM because the investigation established that the AUO documented
and claimed by OBP BPAs assigned o the C5R 15 controllable, administrative in tature. and
functionally extends their daity shift by rwo hours each day.

The interviews of the CSR personne! revealed that as 2 general matter, BPAs work a 0600 hours
o 1400 hours shift. o 1400 hours to- 2200 hours shift, ora 2200 hours to 0604 hours-shift. with
two contigucus hours of AU each day. They consistently deseribed AUCY as any work that
carries over past the end of the shift and must be completed prior o departing. Most ol this work
is administrative innature, Gflen consisting of Headyuarters or local taskings.

Prior to December 2012, CSR personne! did not record the actusl work performed that comprises
AL on any forms in confermance with the INS AM. Each BPA interviewed referenced the use
of the fegacy INS Form G-1012 to document such work while they were assigned 1o a feld
clement. OBP utilizes an electronic medium to capture overtime data in COSE.
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COSS Dag Review of the TSR

CHEP-IA IPD conducted o data query through COSS of the daily shiff schedules of the CSR ORP
personnel for the time peried June 2012 through January 2013, A review of these work
schedules revealed that at therend of each emplovee’s normal sight hour work shift, an additional
two hours of AUO were claimed a majority of the tme. giving the appedrance that the two hours
are controilable. Specifically, the review of the COSS data for CSR BPAs for the time period
June 20172 through January 2013 showsthat two hours of AUG were reportedly worked
immediately foliowing the assigned shift 89% of the time.

£, The pevmert of AUO w0 BPAs and managemient is inconsistent with 3 CF R, 88 530151
& 330,153,

SCFR S S50.051 provides that: “An ageney may pay premivm pay on an anaual basis, instead
of other premium pay prescribed in this subpart .. .. to.an emplovee in a position in which the
hours of duty cannot bé comroled adminisrativ Ll v and which r(.quirt,s substantial amounts of
wregular of ocoasional overtime work, with'the cmplavf:t. generally being respounsible for
recogrizing, without supervision, cireumstances which require the emplovee to remamn on duty”

§CFR,§ 350,153y 2) forther provides that “The employee must remain on duty not merely
pecause it 1s desirable. but beeause of compelling reasons inherentlyrelated o continuance of his
duties, ad of such a natare that failure to carry on would constitute negligenee.”

The investigation determined that the primary use of AUQ atthe TSRS to provide a transitfon
for the three regularly scheduled shifts per day, Substantial amounts of overtime are worked at
the CSR, but secording ro 3 CER. §§ 550,151 & 153, these hours should nothave been claimed
as ALICHL The BP As are aware of qualifying AU O dulles that vecur occasionaltly, but-deseribed
the mest frequent use of AUO s routine administrative duities. The two hours of AUO wre
worked at the conclusion of the assigned shift because it is desirable to earn AUQ:atthe 25%
rate. Few examples of returning to work afler @ break in the scheduled shift were documented.

SWOs stated that they do not require BPAs torworkea ten=hour day. They acknewledge that all
BPAs are aware that to claim 25% ALUIO pay. an employee must work approximately two hours
of AUG ecach day.

. The pavment of AUO 10 BPAs and manavement 18 inconsistent with the Sentember 22,
19497 legnev-INS AUOG Tinne Guide,

Secton 1.3.105 of the INS AM refers 1o the published AUOQ Training Guide dated September 22
1997, The Training Guide. prepared by legacy INS. 15 the principal training document refied
upet Iy the BPAs, This two-part guide provides o complete discussion of the law, regulations.
and policies that govern the application o AUO,
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Part | of the Training Guide states, in part, that the employees must

e Maintain accurate and gmely AUD Logs,
e [liminate reutinely working 10°0r mare heurs every day but reporting only 10 hours.
¢  Keep copiesof AUO logs-submitted 1o supervisor and timekeeper.

CBP-1A agents determined that the pavment of AUCQH to CSR emplovees iy inconsistent witly the
legaey-INS AUO Training Guide because nterviews affthe CSR BPAs indicared that they did
not record thetr actual AUQ qualifying work on any paper forms prior to [Jecember 2012 while
assigned o the C8R. They euch reter 1o the prior use of the legacy Form G-1012 to decument
such work prior, while they were agsigned to a field element, Depending on which field element
they came from and the application of the electronic Format through COSSE. the use of the paper
forms way often ceased, '

The investigation also revealed that CSR OBP personnel do notcomplete Form G-481. Daily
Unit Assignment Logs or Biweekly Assignment Logs. Form G-23%;.

. lssues

Lo dyswe U Insufficienr Documentation of Certification: of ALCQ Rave and of Fligible
Heaurs orked each Pay Period

The relevant policies and guidance on this issue stale ag-follows;

Section 1.3.103 of the INS AM mandates the use of a.cerification process for the
payment of AUCQL The BPA and Supervisory BPA positions-are AUG--eligible positions;
newly credied posiiions require approval to become eligible. A certification by the
supervisor must be made for eachemplovee occupying an eligible position to carn AUQ.
The cerufication process requires the completion of a full computation period 16
determine the eligibility and the rate of AUQ pay for cach emploves, The computation
period is twelve pay periods and the eligibility period Is four pay periods. The signed
certilicate should be retained for siv vears, The superviser muakes a determination thal an
employvee has work asstgnments that frequentiy require unscheduled overtime work that
cannot be conuolled. that the AUQ hours reported by the empldvee are actuaily worked.
arxt that therefore the emplovet may earn a spectfied pereontage of AUC annual
premium pay. [fthere is ne basis for anticipating that an emplovee’s iregular,
unscheduled overtime work will continue during an eligibility period. the emplovee may
not be certified eligible for AUQ pay,

Form G-1012 is the official paper record for AUG hours warked by BPAs. Secuon
13,103 of the INS AM mandates the use of Form G-1012. 1t 1s signed every pay period
by the emplovee and by the immudiate or higher level supervisor. Form G-1012
describes the overtime duties performed in support of AUO hours.
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As stated in the USCS Payroll System Handbook, a substential amournt of trregular
overtime by itself' is not sufficient to authorize AUQ. Instead. the following four
requirernents must be met:

{13 The hours of duty cannot be conrrolled adnyinistratively,
{23 Substantial amounts of irregular overtime are required.

(3) The employee is generally responsible for recognizing, without supervision.
when o remain on or returm to-duty.

(4) There must be a sound basis for anticipating that such requirenrent will be
angoing.

Part Il of the September 22, 1997 legacy-INS AUD Training Guide, the 'princ.igmi frainiag
document cwrrently relied apon in the-fleld by OBP, staresin pa that:

e The original AUO certification 1s 1o be filed in the Official Personnel File,

e A copy of the certification formyis filed by the Administrative Officer in the
District Offiee. o iy Border Patro! Sectors, by the emploveg serving in that
capacity.

= The AUO certification form must be tepluced with a new AUG-certification at the
beginning of each fiseal vear.

emplaveesto complete the CF [Customs Form] 203 in enough detail w note the number
of hours worked and the tasks performed that meet the requirements for coverdae as
ALIO hours. '

Customs Directive No. 51556-004A, dated June 29, 2080, reguires emplovees earning
AUO 1o submit monthly AUOQ sheets (now CRP Form 203, dated §9703) which document
in sulTicient detail the non-routine; itegular overdme work performed v order to justify
supervisory approval and establish a basis for oversight review and audit. Form G-1012

serves the same purpese for OBP.

The CBPIA IPD mvestigation revealed the lollowing factual findings and conclusions.

The investigation revealed deficiencies in the CSR scontrols ever the authorization of
ALO, There ts insuflicient written documentation availablete énable an independent
outside reviewer (o determine whether an employee iy entitled to the rate o0 AUC pay he
or she receives.

The local records maintained tor BPAs assignedto the CSR do not contain an adeguate
description of overtime duties performed to determine if they meet AUO criteria.
Therefore, a determination as W the eligibility to earn AUQ and the appropriate

percentage of AUOD to authorize cannot be accurately made.
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The investigation revealed that. unti] December 2012, there were ne paper forms in use
by CSR BPAs which deseribe the actual type of work completed during the AUQ hours.

According to statements made by the interviewed personnel, prior 1o the creation of CBP
they documented the type.of wark completed on a Form G-1012. Based upon the withess
tegtimeny and the documentary evidenee, the investigation revealed that the CSR did not
currently use the Form G-1012 uniil December 2012 and did not use the Form G-1012
during the period af June 2012 through December 2012, The rvpe of work performed is
not evaluated for the purpose of establishing AUQ eligibility on the Fornt G-1012.

The number of AUO hours are tracked ona T&A worksheet. entered i COSS by the
BPA and approved by a supervisor. The CSR maintaing a worksheetto track the ALIO
and the excludable hours claimed by computation peried to- determine the percentage of
AU each BPAseligible to earn. The mechunics of this proeess simply insure an
appropriate number of heurs are claimed and entered 1o earn AUC at the 25% rate.
Meither the regularity and congistent pattern. of the work. claimed. nor the duties
performed are evaluated i the CSR certification process.

This mvestigation revealed that the certification progess.as deseribed in the relevant
nolicies and guidance documents above is not tully utilized to determine AUQ eligibility.

lesue 20 Previous warnings regevding Proper Use of AUO were disregorded,

Om January 14, 2008, the Chiel, OBP, issued amemorandum to-all Sector Chief Patrol Agents on
theuge of AUO o checkpoints. This document states,

“The AUO pohey and prior reviews of AUO premibum pay-clearly indicate that AUO
premimm pay is NOT appropriate for compensatng employees for covering shift changes.
Managers should adjust the shift seheduling by administrative means such ag everlapping
shifts. four-shift rowations, or other mrangements to eliminate the need w-cover shift
changes with overiime work and thus better manage reguiarlyscheduled bvertme and its
oosts.”

This memorandum also providesthe four criterta for justifving approyval of AUO
premium pay as found inthe USCS Payroll System Handbook, These requirements must
e met for those certified ALO positions-and isnot limited o checkpoint-operations.
Criteria-munber three concludes with the staternent, ““However, if such continuation of
frequent work becomes more than irregolar and there is a discernible pattern of work
agsignments-then the Sector Chief Patrel Agent should review the hours to determine if
they are adrministratively controtlable by scheduling.”

The memorandium also states. “in order o insure that our employees are property
compensated for performing the work of the Bordér Patrol while accurately monitoring
costs and mimmizing questions about premium and overtime pay. Sector Chief Patrol
Agents are directed to immediately review the method of-campensarion used for payment
for work in excess of' eight Hourssiva day, partteubarty at checkpoints.”

10
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In comtrast to the policies outlined: m the January 14, 2008 memorandum. this investigation and
review of the T&A files. T&A records from COSS and the U8, Department of Agriculture

“Natiomal Finance Center (NFC) payroll records for BPAs assigned to the CSR confirm a pattern
of work assignments that are controliable by scheduling at the CSR.

Based upon the documentary evidence and witness testimony, 14 1s evident that the regular and
consistent addition of twe hours of AUQ to the regularly scheduled gight hour day 1mplies hours
of duty are contrallable by management. Based on.the information collected. the use of AU at
the CSR appears to be comprised of routine duties controllable by the hiring of additional
personnet or rescheduling of hours ol duty. Fer example, CBPROS reutinely franster their work
from shifio shift while the BPAs continue to work on. AU,

5. DESCRIPTION OF ACTION TAKEN OR PLANNED

A Actian Taken by OBP 1o address.the proper payvment of AUQO,

As poted above, in January 2008, the then Chief. OBP. ssued a-memorandum regarding the
application of AUO at checkpoints swafled by BRAs, While the memorandunraddressed jssues
m comtext of the checkpoint. it also addréssed basic procedures and expectations for application

of ALIO: however, it did not delve imto the documentation requirements of AUG.

In July 2012, CBP socialized a draft ageneyv-wide directive for AUO and overtime and
established an AUC working group. Currently, CBP continues to adminster AUO according to
law, regulation, and under legaey directives. regulations. and bargaining agreements smee the
neeption of CBP in 2003, AL dmes this has resulted in infra-agency misconceptions and
confusion, as well as petentially diminished consistency in apphication,

[ December 2012, OBP recognized a need to digseminate addittonal and specific guidance
regarding the judicious use. documentation, and certification of AU, On December 10, 2012,
Michael [. Fisher, Chief, OBP signed a memorandum, Subject “Administrarive Uncontreliable
Orvertme Guidanee.” The textof the memorandum reads as-follows:

“The purpose of this memorandum is to emphasize and summarize exising guidanee
regarding the administration and managementol Admimistratively Uncontrellable
Crvertime (AUQ) Emplovees in posidons inswhich overtime hours cannot be controlled
administratively, and which require substantial amounts of irregular-or occasional
overtire duty with the emplovees generdlly being responsible for recognizing (without
supervision) cireumstances requiring them to remain on duty orto return 1o work outside
of regular dity hours. may be paid AUQ For such irregalar or occasional overtime waork,
in aceordance with Title 3 United States Code (UL.S.CL) §3545(¢) (2. Code of Federal
Regulations (C.F.R.) § 350.151-104, and.the Administrative Manual {AM), Section
L3105 ..

The guidance contained within this memorandum is derfved from current law, regulation,
poliey, and procedure that s applicabie to the U.S. Border Patrol. Section 1.3.103 ol the

11
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AM contains additional guidance about ALIO from the Office of Personnel Management
(OPM]) 1o assist in complyingwith the law and OPM regulations. This includes the
August 1, 1973, Department of Justice (DO Order No. [551.4A on AUQO. The 3OI
order served a dual purpose: to inmplement AT O-as the primary premiumipay for Border
Patrol and to ‘establish policy and procedures governing the pavment of AUQ.

There are four specific-criterion that a pesition must meet to be authorized and deemed
eligible for pavment of AUO, as outlined in 5 CFR§ 530,153
aj The hours of duty cannet be controlled admintstratively (Le., by hiring additional
personnel, rescheduling the hours of duty, or granting compensatory time 1o offsel
overtime hours required):
By To satisfactorily discharge the duties of the position, emploves is required o
perform substantial amounts of irregular or oceasional overtime work, which is:
/. Anaverage of at least three hours a week af that trregular or oceasional
overtime worlk:

2 A contnual requirement. generally averaging-more than ence a week:
3. There is 2 defimite basis for anticipating such.evertime work will continue to

meet the mininum reguirements under paragraphs.b (1) and (23 above;

¢} The employee is responsible for recognizing (without supervigion} circumstances
that reguire him or her to remain on duty. This responsibility muost be a definite.
official, and special requirement of the position. This responsibility is not merely
becauset is desitable, but because of compelling reasons inherently relared w
continuanee of the emploves’s duties and that fatture to do so would constitute
negligence. :

4) Based on the cireumstances. the employee has no choice as to when or where they
may perform the work m continuation ofa full daily tour of duty or resumes duty
in accordance with aprearranged plan orarawaited gvent,

Mere occupancy of an authorized position does not qualify an emplovee for AUO pay.
However. oncee a position has been authorized to receive AUO, AUO iy the-appropriate
compensation for any irregular or occasional overtime work.

To comply with laws and regulations pertaining to the management. administration, and
proper use of ALO, the following steps-must ocour:

o DRocumentation of AUO op Form G-1012. This form documents the duties and
principal activities performed in continuation of the daily tour of duty. This also
includes those irregular or oceasional activities not assigned or predicled w occur
during the work day that regquires the emplovee to continue working 0 complete
previously assigned duties. Use of the phrase "Continuation of duties”™ ts not
acceptable, because it does not adequately describe the duties performed in
continuation of the daily teur ef duty or explain why confinuafion was necessary
at that time:

12
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¢ [implovees should be mindful that the hours documented on the G-1012
mirror the hours documented in time and attendance records, Form CBP-
203 alse may be used forthus purpose, il that is the current practice.

s [fthe tvpe of work performed is not adequately deseribed in the
decumentation provided, the supervisor should return the form o the
employee for clarification and should not certify the AUD claim unless
clarification is received.

Claim ALQ in guarter-hour inerements.  This assures adherence tothe quality
controls that management should be emploving in accordance with 3. CFR
530.1120 When AUOQ 15 performed in other than the full quarter-howr, the minutes
strall be rounded up ovdown o the nearest quarter-hour,

¥ Rounding up, breaking the half hour to claim one hour, avtomatic “twos,”
and pre-scheduling of AUQ is prohifbited by law,

Claim: what is worked. Claiming more-hours than those hours actually worked is
urtlawlul and may subject the agent to disciplinary and/or ériminal action
Moreover, claiming fewer hours than those hours aetually worked 15 inaccurate.
FLSA Exempt emplovees who earn AUC are still required to record the actual
numbér of AUGH hours worked and provide an adequate description of the work
performed so that the sepervisor iz able 1o certify the hours for AUO coverage.
World what is required. AUO should be used judiciously and only 1o perform the
nrinerpdl activities an-emplovee 1s assigned to work with the emplovee generally
being responsible for remaining on duty when required by the clreumstances,
Simply watting for reliel {except in unusual circumstances). performing routine
nost-shift activities upon compietion of the employee s tour of duty are not
certifiable for purposes of computation of AUO, AUO s not & pay entitlement:
rather, it is @ prentium pay that is best suied for U3, Border Parol agents to
accomplish the Border Patrol mission.

Management of ALUC. Management isrequirted to aseertain whether work
performed i exeess of an eight-hour shift was required and whether AUO is the
proper premium pay © compensate the employee for that work. Emplovees and
managenrent are equally responsible for the proper impiementation of ALO,
There is no requirement that allows foran emplovee to continue working when an
authorized supervisor has piven a direct-order to stop working,

Supervisory responsibilities.nelude, but are notlimited to;

¢«  Delermuning that work claimed has been performed;

s Determining 1 specific duties warrant AUQ certification:

¢ Determining whether the docunentation provided by the employee is
sufficient;

¢ Ditermining appropriate AUQ pereentage rate based on past history or
expectations:

s Forwarding AUO certification form to servicing Human Resourees offics:

+  Epsuring AUO authorized emplovees are averaging at least three hours
every week ol AUO, before certifying:

¢ Completing new AL certification form at the beghming of the fiscal
vear:

13
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o Decertifving employee from AUO when warranted: and
e Reviewing monthly overtime report.
o Management responsibtlines include, but are not imited to;
o Oversight and review at Borger Patrol Meadquarters and Sector
Headquarters:

= Payroll audits:
*  Operational site vigits;
»  Persomnel management evaluation reviews:
v Chvertime Taining;
= Monitor effect of changes in AU usage on budget; and
o Hold supervizors accountable for their AUO certifientions.”

I addition 1o the January 2008 Cheekpomnt Memorandum, the July 2012 draft directive and
working group, and the December 2012 AUQ Guidance Memorandum, OBP Sector Chief Patrol
Agents are monforing AU wsage and reducing it through management contrels where-an
opportunity o do so exizis, OBP s alsomonitoring AUO mnd mairdaininga dialogue with the
Sector Chiel Patro! Agents; however, ALO usage is prediested on therequirernent and
effectuation of work.

B, Action Planned bv OBP 1o ensure the proner navment of AL,

The CBPAA IPD investigation revealed (it OBP intends 1o take the following action:

CBP continues 1o work 1owards & unified and simplified agencv-wide directive on AUO:
however, it cannot be Tully implemented unul all bargaining obligations are met with the
National Treasury Employees Union (NTEU) and the Nattonal Border Patrol Council
(NBPC).

BP believes that a key element of-any {uture action by the Ageney is.twwengage the U.S.
Office of Persomel Manzsgement with courses of action, language. and agenoy
requirements in-order tomodemize the condeptof AL, The conflict with AUO practice
rests within the regulations. and not necessarily or predominately with the established law
undler Title 3-of the United States Code. The regulationsare primarily directed at a
crimingl investigator, who would full under the Federal Law Enforcement Availabitity
Pay (LEAP) Actof 1994, AUO i3 not centric tera partientar career, but rather the
principles of irregular or-oceasional overtime set forthin 3 US.CL § 3545, OBP believes
the regulations sheuld be updated to-include drregular-or occastonal overtime functions of
a wide variety that representagency requirements of 4 technolegically driven pace,
immediate access W information, and mmedinte mitgation or resolution.

CBP uses AUQ, LEAP. COPRA. the Federal Emploveds Pay Act. the Fair Labor
Srandards Act. and compensatory time off as overtime mechanisms according to the
needs of the specific component. CHBP and GBP continue w0 monitor current programs
and fook forward to the potential development of a revised pav or overtime system.
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OBP has also developed a video o be shownto every employee, rerterating roles,

responsibilities. and application of AUQ,



1.8, OFFICE OF SPECIAL COUNSEL
L7 MoSireet, Now,, Saite 360
washitngton, DLC. 200366505

The Special Counse|

Jaruary 2, 2013

Pl+f W QL NVCET2

The Honorable Janet Napolitano
Secretary

Deparmment of Homeland Security

U5, Deparment of Homeland Sacurity
Washington, D.C. 20528

Re: OSC File No, DI-13-0002

Dear Madam Secretary:

Pursuant ta my responsibilities as Special Counsel, Lam referring to you & whistleblower
disclosiee that employees of the Diepartment of Hometand Secority (IHS), Customs and Border
Protection, Commissioner’s Situation Room (TSR}, Washington, D.C., engaged incconduct that
may constitute vielifions of law, rule: or regalation, gross mismanagement, & gross waste of
Ffumds, and an abuse of authority. The Office of Special Counse! (O5C) received these
allegations from a whistleblower who has requested anonymity.

In brief, the whistleblower alleged the fallowing:

e Numerous CSR employees regularly abusethe use of Administratively
Lincontrollable Overtime {AUD): and

s The CSR Director and Assistant Director authorize and abet the improper use of
AUQ, and abuse it themselves,

The U.8. Office of Special Counset (OSC)is anthorized by law to receive disclosures of
information from federal empioyees alleging violations-of law, male, or regulation, gross
piismanagement, a gross waste of funds, an-abuse of authorty, ora.substantial and speeific
danger 1o publichealth or safery. 5 U.S.C, § 1213(w) and (b). 1£71 find, onthe basis of the
infermation disclosed, that there is a substantial likelihood that une of these conditions axists, I
arn required to advise the appropriate agency head'of my fmiings, and the apency head is
required to conduct an investigation of the aliegations and prepare & report within 60 days of
notificaton of the alfegarions. 5 U.8.C. § 1213(c¢).and (g). OST will not ordinarily grant an
extension of ime tp an agency in vonductinga whisteblower disclosure invesugation. However,
O8C will consider an extension reguest where anageney concretely evidences that it is
conducting a-good faith investigation that will require more time to successfully complete.
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Upon receipt, [ will teview the agency repert 1o determine whether it contains all of the
information required by statute and that the findings of the head of the agency appear o -be
reasonable, 5 U.S.C.§ 1213{e}(2). [ will determine that the ageney’s investigative findmgs and
conclusions appear reasonable if they are credible, consistent, and complete based upon the facts
inthe disclosure, the agency repert, and the comments offered by the whistleblower under
FUS.C § 121831,

The TSR, located at CBP Headquarters, is responsible for providing crueial informagion,
inciuding breaking news, to the Commissioner and Headquarters executive staff members.
Agcording to the whistleblower, the CSR is staffed by both Border Patrol Agents (BPAs) and
Sentor Watch Officers (SWOs) working three efght-hour shifts, 24-hours per day. The
whistleblower alleged that CSR emplovees have abused the use of AUD pay by remaining at
their duty stations two hours after the end of thetr regularty scheduded eight-hour shifi on a daily
basis, The Code of Federad Regulations permits the paymernt of AUQ ™o an employee o a
position in which the hours of duty cannet be controlled administratively and which requires
substantial amounts of irragular or occasional overtime work..." S CER. § 550,151
According to the regulations, an example ofa position meeting the requirement *...is that of an
mvestigator of criminal activities whose hours-of duty are governed by what criminals do and
when they do it S CFR.§ 3530.153¢0). In order to be entitied to AUD, 2n .. employee must
remain-on duly not merely because it-is desirable, but because of compelling reasonsinherently
related e continuance of his duties, and of sueh a nature that failure to.cary on weuld constituse
negltgence.” 5 CER. § 550.153(6)(2)

The whistleblower's-allegations are based upon-both personal observation and aceess to
emplovee ime and attendance records, Aceording to the whistieblower, 4t s common for CSR
arnptoyessto wark their reguiar shifi and then spend two additional hours astherr-duty station
relaxing, joking around, surfing the internet, and taking care of personal matters, These
Temaining employvees rarely; ifever, continue towork during their ad@itional two hours: Further,
according to the-whistleblower, CSR emplovees-are requived to monitor multiple television news
stations as part of their duties-and employees who “work” overtime frequently switch-the
televisions over to sports and entertainment channels for personal enjoyment. This practice
renders these televisions unavailabie for official use by CSR emplovees arriving for the next
eight-hour shifl, Finally, the whistleblower has heard comments from & number of CSR
eraployees regarding the AUO hours noting that, “if the Government came in and investigated
our AUQ, we’d be screwed” and “this AUO deal is paying for my kids to go t college.”

The whistleblower indicated that the following CSR empioyees have abused AUQ:

+  Sergio Behazareta (SWO)
« Reymundo Enrquez (BPA)
e Jamic Estrada (BPA)

s Eric Kuhn (BPA)

v Susan Roberts (BPA)
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¢« [Ilichael Smith.(BPA)

¢ Tashy Wilcox (BPA)

e Jeffery Kaliten (BPA)

s Jakob Bolling (BPA)

¢  Ricardo Cantu (BEA)

&  Kevin Cinco (BPAY

¢ Albert Hervera (BPA)

¢ Romusid Jovero (BPAY
s Allen iall (BPA)

s Wesley Wood (BPA)

¢ Robert Scholes (§W0)
s Andy Lewis {SWOY

«  Mare Strarman (SWO)
e [uke Farrar (§WO)

s Alfreds Nisto (BW3O)

« Armando Moralez (SWO)
¢ Carl Jaigobind (3W0Q)
e Patricia MeGirk (W)
e Ricardo Herrera (SWO)

The whistleblower also alieged that both CSR Director Margaret MeGrath and CSR Assistam
Director Maithew Hannzh have approved the impraper use of AUO by CSR employees, and
abused AUO themselves.

I have concluded that there is a substandal fikelihood thar the information previded by the
whistleblower to OSC diseloses 8 violation-of law, rule, or regulation, gross mismanagement, an
abuse of authority, and o gross wasteof Tunds. As previously stated, [ am referring this
information o you for an investigation of these-allegations and a report of your findings within
&0 daysof your receipt of this letter. By law, this report should be reviewed and signed by you
personally, Nevertheless, should vou delegdte: your authority to review and signithe report-to the
Inspector General, or other agency official, the delegation must-he specifically stated and must
inglude the authority to take the actions necessary under 5 U.S.C. § 1213(d¥5). The
reguiremnents of the reportare set forth at 3 US.CL § 1213(c)and (d). A summary of § 1213(d) is
enclosed. Please.notethal where specific viclations of law, rule, or regulation are idemified,
these specific references are not intended to be exclusive. As yvou condict vour review of these
disclosures and prepare your report pursuant to section 1273(d), OSC requests that you include
information reflecting any dollar savings, or projecied savings, and any management initiatives
relaied 10 these cost savings, that may resull Zom your review,

Further, in somoe cases, whistleblowers who have made disclosures to O8C that are referred
for investigation pursuant to 5 U.5.C. § 1213 also allege retaliation for whistleblowing once the
agency is on netce of their claims. Should the whistleblower be identified during the course of
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the investigation of this matter, [ urge you to take all appropriate measures to ensure that the
whistleblower and any others who report wrongdoing are protented from such retaliation and
from other prohibited personnel practices, including informing those charged with investigation
af the aliepmions that retaliation is untawful.and will notbe wlerated.

Asrequired by 5 US.C § 1213(e)(3), [ will send copies of the report, along with any
commenis on the report from the whistleblower and any comments or recommendations from
me, 1 the President and the-appropriate oversight committees inthe Senate and House of
Representatives. Untess the report is clas$ified or prohibited from release by law or by
Executive Order requiring that information be kept secret in the interest of national defense or
the conduct-of foreipn affairs, OSC will place a.copy of the reportina public file inaccordance
with 3 U.S.C. § 1218(2), To prevent public-disclosure of personally identifiable information
(P, C8C requests that vou ensure that the report does not comain any sensitive P, such as
Social Security numbers, home addresses and phone nurmbérs, personal e-mail addresses; dates
and places of birth, and personal financial information. O8C does not consider names 4nd titles
to be sensifive PI requiring redaction. Ageneies are requested not fo redact such information in
reports provided to O8C for the pubitic fle.

Piease refer to-our file number iy any correspendenee o this matter. If you need further
information, please contact Catherine MeMullen, Chief of the Disclosure Unit, at (202) 254~
3604, Lam also available for any gquestions you may have,

Sincarely,
Carolyn N, Lemer

Inclosure

ec: Charles K. Edwards
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Reguirements of 5 U.S.C. 8 12138

Any report required under subsection (¢) shall be reviewed and signed by the head

of the agency’ and shall includer

(h

(3)

a summary of the information with respect v which the
investigation was initiated;

4 deseription of the conduct of the nvestigation;
a summary of any evidence obtained frem the investigation;

g itsting of any violation or apparent vielation of law, rule, or
regulation; and

a description of any action taken or pianned as a result of the
investigation, such as:

(A)  changesin agenoy rules, regulations or
practices;

{B) the restoration of any aggrieved employes;
(C) disciplinary action against any employee; and.

(1) referral to the Attorney General of any evidence of crimunal
vioiation.

In addition, we are interested in learning of any dollar savings, or projected savings, and
any management initiatives that may result from this review,

To prevent public disclosure of personally identifiable information (PIT), O8C requests
that you.ensure that the reptri does not contain any sensitive PIL, suchras Social Security
numbers, home addresses.and phone numbers, personal e-mailaddresses, dates and
places of birth, and personal financial information. With the exception of patient names,
{OSC does not consider narmes and titles to be sensitive PIL requiring redaction. Agencies
are requested not 1o redact such informatien in reports provided to O8C for inclusion in
the public file,

" Shouid you decide to delegate authority to another official to review and sign the report, your
defegation must be specifically stnted.




