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Dear Ms. Lerner:

In accordance with Title 5, United States Code (USC), Section 1213(c) and (d), the
enclosed report is submitted in response to your referral of information requesting an
investigation of allegations and a report of findings in the above referenced case.

The Secretary of the Army (SA), as agency head, has delegated to me his authority to
review, sign, and submit to you the report required by Title 5, USC, Section 1213(c) and (d).
[TAB Al.

The Department of the Army (IDA) encloses two versions of its report. The first version
contains the names and duty titles of military service members and civilian employees of the DA
associated with the investigation of the allegations in this matter. This version is for your official
use only, as specified in Title 5, USC, Section 1213(e); we understand that, as required by that
law, you will provide a copy of this first version of the report to the whistleblower in this case, as
well as to the President of the United States and the Senate and House Armed Services
Committees. Other releases of the first version of the DA report may result in violations of the
Privacy Act' and breaches of personal privacy interests.

The second version of the report has been crafted to eliminate references to privacy-protected
information. We request that only the second version of the report be made available on your

' The Privacy Actof 1974, Title 5, USC Section 552a.



web-site, in your public library or in any other forum in which it will be accessible 1o persons not
expressly entitled by law to a copy of the report.

INFORMATION INITIATING THE INVESTIGATION

By Letter dated November 30, 2010, the Office of Special Counsel (O8C) referred to the
Secretary of the Army allegations submitted by an anonymous whistleblower at Fort Monmouth,
New Jersey (Hereafter Fort Monmouth), a Department of the Army installation located in Tinton
Falls, New Jersey. The OSC had concluded there existed a likelihood that information provided
by the whistleblower revealed that employees of the Department of the Army Communications-
Electronics Command (CECOM) Life Cycle Management Command (LCMC), Rapid Response
(R2) Project Office (hereinafter R2 Project Office) at Fort Monmouth had violated a law, rule or
regulation and engaged in gross mismanagement.

The anenymous whistleblower identified the following allegations:

OSC-Referred Allegation 1. The R2 Project office does not return to customers any unused
portions of its fee as required by the Economy Act (15 U.S. C. 1535). The whistleblower stated
that although the Economy Act permits a federal agency to pay to another agency in advance for
goods and services, there is a requirement that the proper adjustment of amounts paid in advance
shall be made on the basis of the actual cost of goods or services provided. Because the R2
Project Office does not track individual customer expenses, it is unable to determine the actual
cost of the goods or service provided to each client individually and as a result is unable to return
unused customer funds as required by the Economy Act.

OSC-Referred Allegation Z. The R2 Project Office’s failure to return unused client fees
constitutes an improper augmentation of its own budget. Allegedly, in FY 2007, the R2 Project
Office collected or carried over fees from previous years’ fees totaling nearly $21.47 million but
only had expenses of $13.78 million. Further, this nearly $8 million surplus grew to an estimated
$10 — $14 million in 2008, Instead of returning the surplus to clients as required by the
Economy Act, the excess funds remain in the RZ Office operating account and are available to be
used during subsequent fiscal years. As a result, the R2 Project Office is impermissibly
augmenting its budget in violation of Federal appropriations law.

OSC-Referred Allegation 3. A memorandum purportedly written in 2008 by Mr. CECOM G8
(Retired), the CECOM LCMC G8 Officer, acknowledging the need to track individual customer
expenses to ensure compliance with the Economy Act, was provided by the whistleblower to
0SC. No action has been taken to implement such a tracking system.”

OSC-Referred Allegation 4. The R2 Project Office’s failure to track individual customer
expenses or implement a tracking system for customer expenses constitutes a failure to comply
with the Economy Act and gross mismanagement on the part of CECOM LCMC.
OSC-Referred Allegation 5. Mr. Director CECOM IRAC Office, the Head of the CECOM
LCMC Internal Review office, has not officially issued the Draft Report 4-A-08 which would
have revealed the Economy Act violations and expense tracking problems within the R2 Project
Office.

% I its 30 November 2010 transmittal to the Secretary, OSC provided a copy of U.S. Army CECOM Life Cycle
Management Command, Draft Report 4-A-08, 7 May 2008, by CECOM IRAC Evaluator and CECOM IR Lead
Evaiuator, and Drafl Response, by CECOM G8 (Retired), G-8. [TAB B].



OSC-Referred Allegation 6. The R2 Project Office leases contract specialists and other support
staff from CECOM LCMC to support its operations and reimburses CECOM LCMC for the
salaries and other costs atftributable to these employees. However, the leased staff supported both
the R2 Project Office and other unrelated CECOM LCMC activities. Because the employees do
no track the amount of time spent supporting each office, the R2 Project Office is not credited for
the time the employees spend on CECOM LCMC tasks. The R2 Project Office reimburses
CECOM LCMC for the entire cost of these employees despite the fact that they perform tasks for
both the R2 Project Office and CECOM LCMC. As a result, this constitutes a violation of the
Economy Act, an augmentation of CECOM LCMC’s budget in violation of Federal
appropriations law, and gross mismanagement for failing to provide adequate oversight and
tracking of federal agencies that provide payments to the R2 Project Office.

CONDUCT OF THE INVESTIGATION

On 2 December 2010 the Secretary of the Army forwarded the OSC referral to the Commander,
U. 8. Army Materie] Command (AMC) and directed her to conduct an investigation into the
anonymous whistleblower’s allegations and, as appropriate, to initiate any corrective action
deemed necessary. This referral was appropriate because CECOM is a major subordinate
command under AMC command jurisdiction.’

On 21 December 2010, the Commander, AMC forwarded the referral to the Commander,
CECOM LCMC, Former MG Commanding, for action. Former MG Commanding appointed the
initial Investigating Officer, CECOM 15 - 610 (1), [TAB C] under the provisions of Army
Regulation (AR) 15 — 6, Procedures For Investigating Officers and Board of Officers with a
mandate to investigate the allegations forwarded by the OSC. [TAB D]. On 3 February 2011,
Former MG Commanding relieved IO CECOM 15 -6 10(1)from her duties and responsibilities
under that appointment due to family medical concerns, and appointed CECOM 15 -6
10(2)CECOM 15-6 10 (2)as the new 10 (10-2). [TAB E].

10 CECOM 15-6 10 (2) conducted an extensive investigation into the four allegations
referred by OSC to the Army. All witnesses germane to the investigation were interviewed by
the 10 and follow on interviews were also conducted ad appropriate for further development of

 CECOM was headquartered and physically located at Fort Monmouth, New Jersey, However, as a result of the
2005 Base Closure and Realignment Commission {BRAC) recommendation, many of the command, contrel, and
administration functions were transferred to Aberdeen Proving Grounds beginning in early 2009 as part of the
transition for Fort Monmouth’s closure and movement of many of CECOM’s responsibilities to Aberdeen Proving
Ground {APG}, Maryland. The BRAC recommendation had to be completed by September 2011 pursuant to the
BRAC recommendation and statute. Gver 7,000 employees were impacted by the CECOM BRAC closure. As
typically occurred with BRAC “moves”, the R? Project Office was operating under a split office concept as some
office personnel were working from the Fort Monmouth office location while others had formed the advance team
and were working from the new APG site. At the time in question, Mr. Director CECOM IRAC Officewas located
at APG while Mr, CECOM IRAC Lead Evaluator and Mr. CECOM IRAC Evaluator were located at Fort
Monmouth. Mr. Director CECOM IRAC Office, Director, CECOM Internal Review Qffice, changed his duty station
from Fort Monmouth, New Jersey to APG, Maryland on 27 April 2009. Mr. CECOM IRAC Lead Evaluator, Lead
Evaluator, CECOM Internal Review Office, lefi CECOM/the Army effective 16 July 2011, Mr, CECOM IRAC
Evaluator, Bvaluator, CECOM Intermal Review Office, resigned from his position with CECOM Internal Review
Office and left CECOM effective 14 July 2012.



the facts. The investigation was underway and was nearing completion when an Army Criminal
Investigation Division Command (CID)) Special Agent advised the Army Office of the General
Counse] (OGC) in Apri] 2011 that in response to a Department of Defense Office of Inspector
General (DoD IG) Hotline compiaint made by an anonymous complainant, a criminal
investigation had been initiated by CID, Philadelphia Fraud Resident Agency, Media,
Pennsylvania on similar allegations as the OSC referred allegations. Upon the advice of OSC, the
completion of the Army’s AR 15-6 investigation was put into abeyance pending completion of
the criminal investigation and any aftermath that may result from the criminal investigation.
Further, OGC instructed the AR 15-6 investigation to temporarily stop and have the work
product from that effort be shared with the CID agent for his use and await the completion of the
Army CID investigation. The CID Special Agent was provided the draft AR 15-6 Report of
Investigation (ROI) with accompanying documents to review and use as appropriate in
furtherance of the CID investigation into allegations of criminal wrongdoing. This review would
entail a determination if the ROI contained sufficient details upon which to evaluate if any
criminal activity had occurred and the need for CID to pursue its investigation inte any
additional matters.

Upon the CID’s final review of the AR 15-6 RO, it determined that the AR 15-6 ROl had
advanced far enough to provide sufficient facts which addressed its concerns, particularly with
respect to whether any criminal wrongdoing had occurred. As it was in these final stages of
determining what additional investigative steps were necessary at that point based on what has
been done by the AR 15-6 IO and what additional activity the CID may need to take and
completed or revisit, GGC conducted a teleconference with representatives from the CID, the
Army Audit Agency (AAA), as well as the local Army field counsel to discuss the status of the
CID investigation. As a result of this teleconference, the CIDC conciuded that it was in a
position to determine the final outcome of its investigation including whether it was ready to
close its investigation and issue a final report which would uitimately conclude whether there
was any criminal wrongdoing uncovered based on the allegations at 1ssue.

On 16 August 2012, the CID closed its investigation and issued its final report concluding that
its investigation determined that “the Violations of the Anti-Deficiency Act and the Economy
Act did not happen as initially alleged, as no evidence was established during the course of the
investigation which substantiated or corroborated the source’s claims.” Further, the CID final
report stated that “this investigation has uncovered no criminality and any issues which may arise
from further investigation would likely be of a fiscal nature, the best course of action would be
that this office close our investigation” and refer it to CECOM for completion of their AR 15-6
and “a further review by OGC.”

On 21 September 2012, the Army re-opened the subject AR 15-6 investigation to pursue
some additional lines of inquiry that were left outstanding based on the OGC review of the initial
draft AR 15-6 ROI as well as the discussions held during the 12 June 2012 teleconference
reference above. Because the initial AR 15-6 investigator had since retired, a new investigator,
CECOM 15 -6 10 (3)CRCOM 15-6 10 (3),* was appointed to undertake the additional efforts
needed to conduct the supplemental investigation. [TAB F]. The new investigator reviewed the

" Mr. CECOM 15-6 10 (3) is the Deputy Director of Communications-Electronics Research, Development and
Engineering Center.



draft ROI and began his efforts in fartherance of the supplemental investigation. Unfortunately,
initiatly, the investigator had some difficulty in interviewing many of the witnesses since most
had left the government and one was on long term training. The IO submitted his draft ROI for
OGC review on 7 November 2012. Upon review of that draft RO! and its accompanying
exhibits, OGC held a series of teleconferences during November and December 2012 (the latest
being on 14 December 2012) with the supporting attorneys from the CECOM and HQ AMC
legal offices during which additional issues of concern were discussed which needed further
investigation/inquiry to include additional more in depth interviews with some of the witnesses.
On 13 February 2013, the IO completed his supplemental investigative effort.

BACKGROUND
To facilitate a better understanding of the facts and circumstances associated with the
anonymous whistleblower’s allegations to the OSC and to permit a more informed assessment of
the testimonial and documentary evidence collected in this matter, it is important to understand
CECOM’s mission and functions and the role and responsibilities of the R2 Project Office.

U.S. Army Materiel Command (AMC) Mission

The AMC mission is to develop, deliver, and sustain materiel to ensure a dominant joint force for
the U.S. and its allies. As the Army’s Lead Materiel Integrator (LMI), AMC manages and
distributes the right equipment in the right quantity when and where Soldiers need it. AMC also
designs and develops sophisticated innovations for combat weapons systems to improve
survivability and lethality. AMC depots and arsenals refurbish, repair and overhau! every type of
major weapon system in Army inventory.

AMC unifies and synchronizes all of the matetiel life cycle functions nested with Major
Subordinate Commands providing Capability Based Solutions: Research, Development,
acquisition, testing, distribution, supply, maintenance, industrial base options and disposal.
AMC is the Army’s premier provider of materiel readiness — technology, acquisition support,
materic] development, logistics power projection, and sustainment — to the total force, across the
spectrum of joint military operations. If a Soldier shoots it, drives it, flies it, wears it, eats it or
communicates with it, AMC provides it.

AMC is headquartered at Redstone Arsenal, Alabama, and impacts or has a presence in all 50
states and 150 countries. Manning these organizations is a work force of more than 70,000
dedicated military and civilian employees, many with highly developed specialties in weapons
development, manufacturing and logistics.

U.S. Communications-Electronic Command (CECOM) Mission

CECOM’s mission is to develop, provide, integrate, and sustain the logistics and readiness of
C4ISR® systems and mission command capabilities for joint, interagency and multi-national

* Army Team C4ISR is comprised of the commands Hsted as follows: U.S. Army CECOM Life Cycle Management
Command (CECOM LCMC); Program Executive Office Command, Control and Communications - Tactical;
Program Executive Office Intelligence, Electronic Warfare and Sensors; and U.S. Army Communications
Electronics Research, Development and Engineering Center. They were part of the BRAC move preipated by the



forces worldwide. CECOM’s function is the Warfighter's “one-stop-shop™ for life-cycie support
of the communications-electronics systems and equipment they carry. Designated a life-cycle
management command, CECOM conducts training missions; provides field support for
equipment and systems modifications and upgrades; and provides logistical expertise to ensure
the on-time delivery of equipment, services and capabilities to the Warfighter.

From setting up headquarters and command and tactical operations centers in remote areas to
installing and maintaining communications systems in vehicles and aircraft, CECOM supports
warfighters across the globe through training activities; field support for modifications and
software upgrades; logistical expertise; information and software assurance; joint network
capabilities and interoperability and certification functions to ensure the right equipment is in the
right place at the right time.

CECOM is comprised of approximately 13,000 military, civilian and contract personne! across
five CECOM organizations.

+ Central Technical Support Facility (CTSF), Fort Hood, Texas: CTSF is the Army's premier
test, integration and certification testing facility for the Army Land WarNet/Battle command
systems.

+ Logistics and Readiness Center (LRC), Aberdeen Proving Ground, Marvland: LRC provides a
global logistics support for C4ISR systems and equipment through rapid acquisition,
maintenance, production, flelding, new equipment training, operations and sustainment to meet
the Army's Reset and Readiness goals in support of Army and coalition forces.

+ Software Engineering Center (SEC), Aberdeen Proving Ground, Maryland: SEC provides
software expertise to support C4ISR, as well as logistics, business and enterprise systems in the
modern digital environment through life-cycle software solutions that enable warfighting
superiority and information dominance across the enterprise.

+ Tobyhanna Army Depot (TYAD), Tobyhanna, Pennsylvania: TYAD is the Army's premier
depot providing maintenance, manufacturing, integration and fielded repair to C4ISR Systems
worldwide, including more than 80 forward repair activities.

« US. Army Information Systems Engineering Command (USAISEC), Fort Huachuca, Arizona:
USAISEC provides systems engineering services, installation, integration, implementation and
gvaluation support for communications and IT systems in support of the Warfighter.

Rapid Response (R2) Project Office

The Rapid Response project office was established in 1998 under the Command and Control
Directorate within the CECOM Research, Development and Engineering Center (CERDEC).
Operational control of the R2 Project transitioned to CECOM LCMC Logistics and Readiness
Center (LRC) in 2003. The R2 project is chartered by the Deputy to the Commanding General
(DCG), CECOM LCMC, to execute a unique, competitive and streamlined business process that
allows the Army, Department of Defense (DoD) and other federal government agencies to
rapidly acquire contractor provided equipment and services. The R2 Project Office managed
multiple indefinite delivery /indefinite Quantity (1I/IQ) performance based service contracts
representing multiple capabilities. The R2 contract vehicle is a multiple award task order

closing of Fort Monmouth and moving CECOM assets to Aberdesn Proving Ground,



contract that consists of eight separate Indefinite Delivery/Indefinite Quantity (JDIQ) contracts
and can be used by any Government agency that uses federal funds for a broad range of services.
The aggregate ceiling value of the eight prime contracts over an eight year period of performance
which began in January, 2003 was $23 billion.

The R23G Project Office is a CECOM organization chartered by the CECOM DCG to
manage the R2 suite of contracts. In order to manage the large number of customer requirements
and awarded task orders, the R2 Electronic Contract Business System (R2ECBS) was developed.
The tool provided the ability to: 1} Monitor and maintain all contract actions and task order
requirements; 2) Serve as a repository for all documentation pertaining to contractual actions as
well as internal office documentation; 3) Store and monitor Program Office financial matters
through a budget application; and 4) Execute reports on all agpects of the organization. The tool
was developed to expedite the task award process and ensure visibility of all contract actions.
The first generation of the R2 ECBS was developed in Domino® by EDS (contractor) in 1998 for
the first generation R2 Contracts. In 2003, the second version was built in Domino by EDS for
the second generation of R2 Contracts. In 2006, work began on the second generation system to
convert the application from Dominoe to SQL and SharePoint. This conversion was performed
by a contractor, Banc3. In 2008, the third revision of the R2ECBS started development in
anticipation of the R2 third generation contracts.

In 2008, the third revision was brought on line with known issues and the Banc3 contact was
not renewed, In 2009, development and remediation was transferred to Viatech contractors under
a CECOM Software Engineering Center (SEC) contract and in 2010 further transferred to
CECOM SEC Government employees matrixed to the Rapid Response Project Office. This
Government team is now conducting sustainment of the existing R2 ECBS system. Sustainment
includes addressing issues with the system as they arise and performing security and
performance updates as mandated to meet DoD requirements. The R2ZECBS web application is
used by the R23G Project Office, Army Contracting Command-APG, CECOM Legal, R23G
Prime Contractors, and all customers.

Today, the current R2 ECBS tool provides the office with the ability to view complete task
history including all documentation, correspondence, and budget information. It integrates
contractual actions with budget information and documentation, ensuring that all funding
documents are accounted for and tracked to their respective task order/modification. It also
mainiains and associates task documentation to cach contract action. Files associated with
specific actions are held and accounted for per action, enabling streamlined tracking and efficient
document retrieval when necessary.

The tool also includes the R2 budget application which tracks the R23G internal budget. The
tool tracks incoming reimbursable fee down to each individual funding document and aiso tracks
all outgoing expenses. Expenses paid from fees are linked to the fee received allowing for full
accountability of funds from receipt as fee to payment towards an expense. The budget
application also provides detailed reporting capabilities.

¢ Domino i3 2 LOTUS Notes computer programming language
T 8QL is a Microsoft software application  used for configuring, managing, and administering data processing
using both script editors and graphical tools.



.11'1 2003, the total number of (Task Orders) was 187 for the total year with costs-at $552
M.illllcn. By FY 2007 that number grew to 272 separate Task Order with a cost over $4.389
Bllhm_l c.floilars. The R2 office was concurrently managing over 2500 separate JOANs v;fhich
made 1t impractical to track the costs and expenses associated with each individual JOAN.

In August 2007, the R2 Project Office initiated a Fee Model study to ultimately assist them with
customer pricing and to improve overall management of business operations. The fee mode] was
in the process of being developed by a SEC contractor and funded through R2’s SEC Functional
Support Agreement. The fee mode] encompassed the analyses of many of R2’s historical
business records that include grouping cost elements, itemizing task order functions and
estimating future workloads. The fee model also assessed different customer types and congiders
size by dollar value of contract obligations. The end state was to end up with a standard
customer pricing model for like R2 work categories in the pre-award, award and post-award
process of R2 business operations. The R2 fee model should have been ready for pilot testing in
the April 2008 timeframe and expected to be implemented in FY 2009, The R2 Office did not
accept new work beginning in January 2009 in anticipation of new ID/IQ contracts. However,
protests and pending litigation prevented the office from conducting business and thus collecting
fees. The resolution for the follow on contracts was delayed until July 2010. At the time of the
complaint and subsequent investigation, the current business of the R2 Office had significantly
diminished.

SUMMARY OF THE
EVIDENCE OBTAINED FROM THE INVESTIGATION

The AR 15-6 1O conducted an exhaustive investigation of the six allegations referred by
OSC to the Army. All of the witnesses germane to the allegations were interviewed by the 0.
Each witness interviewed in the context of the AR 15-6 investigation was asked to respond to a
set of questions developed by the 10 to solicit specific information relevant to the
whistleblower’s allegations as well as the additional lines of inquiry requested by OGC. When
required for completeness or clarity, some of the witnesses were interviewed several times. A
summary of each witness’s testimony relevant to the six OSC referred allegations and a
discussion of each of the six OSC referred allegations in light of relevant testimonial and
documentary evidence gathered during the investigation follow,

Director LRC(Retired), CECOM LRC Director (now SES Retired)

In his 19 February 2011 statement, Mr. Director LRC (Retired) testified that in 2008, he had
requested that the G8 review the R2 project office fee collection and administration process as a
management control initiative (o ensure compiiance with governing regulations. He stated that
the G8 had indicated to him that the IR office would be better suited to review the areas of the
process for setting rates, accounting of funds and accounting of operating expenses. He received
the initial draft report [TAB G-1] from the CECOM LCMC IR office which indicated that the R2
project office was in compliance with guidance but that the CECOM G8 office did not agree
with those findings, that the G8did not concur with the findings of the IR Office report and
especially had issues with the issue of actual cost versus estimated costs. Further, the G8 had
expressed the concern that:




“the cost management process of he R2 Office did not adequately track costs to actual customer
accounts. The process the R2 Office had been following since its inception had always been
adjustment on a quarterly basis. In order to satisfy the G8 concern we needed to track actual time
versus cach individual order. At this tirne, summer 2008, we were beginning the ‘re-compete’ of
the next generation of R2 contracts. Our focus in the R2 effice was the recomplete and the “Time
Tracking System™ we had to invest in, in order to meet the G8’s requirement for accounting to
actual was put on the back burner, In 2009, we were not executing new delivery orders and our
income bec[ame] constrained which eventually reduced the size of the office from 60 plus
employees to approximately 25.” However, in spite of the G8 concerns, Mr. Director
LRC(Retired) testified that he believed the R2 Project was in compliance with the regulations,
but felt the office “could always refine the business processes which was always our intent.”

CECOM G8 (Retired), Director, CECOM G8, Resource Management (now Retired)

Mr. CECOM G8 (Retired) was the Director of Resource Management (G8) from 2005 until his
retirement in 2011. Mr. CECOM G8 (Retired) provided two statements to the 10, dated 15
February 2011 and 9 October 2012. Mr. CECOM G8 (Retired) testified that the CECOM G8
office was charged with oversight of the reimbursable rate development process for CECOM
entities which included the R2 Project Office under the LRC,

In his 15 February 2011 statement, Mr. CECOM G8 (Retired testified that as the G8 for
CECOM LCMC, he advised the R2 Project Office that the fees they received were subject to the
Economy Act, Thus, they could only keep expiring vear customer funds to the degree that they
actually performed the work and earned the order. If they could not fully earn the customer order
by the end of the FY, they had to advise the customer of that fact and return any unearned funds.
Consequently, Mr. CECOM G8 (Retired) stated the following:

“[r]ecognizing the difficulties the R2 Office encounters in tracking biliable hours, T have
counseled them to determine a service level versus a flat fee. The service level would
reflect the estimated level of effort required to execute and manage the delivery orders. |
advised the R2 Office management that they must determine the cost of doing business to
properly quantify their operating budget. They require a cost management system/process
to track customer orders to the level of effort and bill their customers accordingly. At no
point were they advised to establish a flat fee and charge their customers an
unsubstantiated amount.”

When the 10 asked Mr. CECOM G8 (Retired) specifically about what he knew about
whether the fees collected by the R2 Office in FY 2007 were carried over to FY 2008,
Mr. CECOM G8 (Retired} testified that he had “no direct knowledge of fees collected by
the R2 Office being carried over” from FY 2007 to 2008. However, Mr. CECOM G8
(Retired) testified that the Army Audit Agency Report dated 23 February 2009 did find
that “the R2 Office did return excess monies to their customers.”

Mr. CECOM G8 (Retired) also testified that to the best of his knowledge, the R2 Project Office
reimbursed for whole work years from the Acquisition Center and the Legal Office, both offices
dedicating individuals “to work R2 efforts exciusively. They did not acquire DCSRM support.”
In his October 9, 2012 statement, Mr. CECOM G8 (Retired) stated that “{t]he typical CECOM
reimbursable business model was based upon man years of services provided to specific
customers, usually of an enduring nature e.g. logistic support, software support, PM matrix



support. The R2 office did not fit this typical [Army business] model” for providing logistics
support, software support, and PM matrix support based upon man years of service provided to
specific customers. Mr. CECOM G8 (Retired) stated that as a result, the R2 office compared its
total operating budget to the anticipated customer orders it (the R2 program) projected to receive,
which resulted in a percentage based rate. Further, he stated that for internal purposes, this
rate/metric was then compared fo other government agencies that operated a similar or
comparable business enterprise. Additionally, this process did not authorize the R2 office to
charge a flat rate fee based upon a broad budget projection. However, after the CECOM IR
office assessment, the R2 Project Office requested G8 assistance in the development and
execution of their budget. An Integrated Process team was set up to work within the unique R2
project issues.

Mr. CECOM G8 (Retired) also testified that his office reviewed the specific operational
activities of the R2 Project Office to assist with providing recommendations which were
provided to the R2 Office for consideration. Mr. CECOM G8 (Retired) pointed out that the R2
office collected funds from customer orders that provided reimbursable orders through the
program and that the office had internal labor charges, contract labor charges for the supporting
contracting center, legal support, and Information Technology refresh. However, Mr. CECOM
(38 (Retired) stated that based on his office’s review of the RZ operations, his main
recommendation was focused on addressing carry over funds, an issue he discussed in greater
length in his earlier 15 February 201 Istatement where he acknowledged that he had “no direct
knowledge of fees collected by the R2 Office being carried over” from FY 2007 to 2008 and that
the Army Audit Agency Report dated 23 February 2009 did find that “the R2 Office did return
excess monies to their customers.”

Lastly, Mr. CECOM G8 (Retired) discussed his perceptions of the CECOM LCMC Internal
Review Report 4-A-08 in both of his statements. In his 15 February 2011 statement, Mr.
CECOM G8 (Retired) stated that some of the draft recommendation of the IR Report were niot
accepted by the G8 specifically citing that the {lat fee for service business process was not
accepted and that the G8 recommendation was that the level of effort should be factored into the
fee for service determination. In his October 9, 2012 statement, Mr. CECOM G8 (Retired)
further elaborated on this point by testifying that, in his opinion, the draft IR Report 4-A-08 was
not put in final because the G8 office disagreed with some of the CECOM IR office
recommendations, and as a result, the IPT was created to address and reconcile those issues.
However, Mr. CECOM G8 (Retired) stated that in his view, the Economy Act was the “driving
document” which authorizes federal agencies to order goods and services from other federal
agencies and to pay the cost he performing agency incurs to provide those goods or services, and
to that end, his opinion was that the level of effort of the work provided should be factored into
the fee for service.

Former Project Manager, R2 Project Office, Program Manager/Prgject Officer, Rapid
Response Project Office

In two statements dated 22 February 2011 and 26 October 2012, Ms. Former Project Manager,
R2 Project Office testified in detail regarding the R2 Project Office’s fund management process.
In her statement of 22 February 2011, Ms. Former Project Manager, R2 Project Office stated that
the R2 Project Office had an established process to track customer expenses and “always ensured




that we had the documented approval in hand. The Economy Act allowed the R2 Office to
charge for services provided we did not collect fees in excess of our actual expenses, or in other
words, make a profit.” She stated that her office accepted funding in two ways, as direct cite and
reimbursable and were generally provided by separate funding documents or through the
Military Interdepartmental Purchase Request (MIPR) process. Ms. Former Project Manager, R2
Project Office stated that the direct cite funds were obligated on contract and the reimbursable
funds were used to pay for the services provided by the office of the customer. Each MIPR was
properly annotated by the customer providing the funds with the required Economy Act
Statement. Upon receipt, the R2 Project Office assigned a Job Order Account Number (JOAN)
which would enable the office to track costs associated with that funding document. The
reimbursable JOANs were only used to cover the expenses of the R2 Office for “the cost of
doing business” or providing the service while the direct cite JOANs were obligated on contract
to acquire the product or services requested by a particular customer. Ms, Former Project
Manager, R2 Project Office also stated that pursuant to CECOM G8 guidance, at “[e]ach quarter
during the fiscal year, we reconciled the actual workload versus the actual expenses and adjusted
our fees accordingly...with a memorandum for record,”

On this mode of payment matter, Ms. Former Project Manager, R2 Project Office further
elaborated on how her office accepted payments in her 26 October 2012 statement where she
testified as to where she received funding for the leve] of effort reimbursed for those who
provided support services fo the R2 Office:

“The contractor support was moved to a FFP® contract by the Acquisition Center in 2006
or 2007. Since it is a FFP contract, there is no method by which to determine costs per
man vear for the contractor support... The work was based upon historical estimates. For
the support we received from the other government organizations - from legal we were
reimbursed two to two and half GS-14 lawyers, | believe. From the AC [Acquisition
Center), we had three contracting officers ((3S-13s), a branch chief (GS8-14) and their

- teams which were a mixture of GS-7s thru 12s and 1 or 2 SCEPS.? | am not exactly sure
of the breakout, but it would be on the SLAs..."" All direct cite money was placed on an
R2 contract to support the customer’s mission. All fees was collected and put into a
reimbursable account. The reimbursable account paid all the R2 expenses. Some of the
reimbursable JOANS were used for Government payroll and some were placed onto the
R2 support contract (using a reimbursable JOAN} for the contractor support....We had a
SLA with each organization each FY, that outlined the type of services and level of effort
that was to be provided and the associated cost. This was negotiated each year based on
projections and historical levels of efforts.”

Ms. Former Project Manager, R2 Project Office also stated that there was never a concern with
keeping separate the workload being funded by reimbursable funded versus appropriated funded
sources. She stated that “[w]e had tremendous oversight and transparency into all of our process
and strict controls regarding the money,” and that the R2 program covered its expenses only and
its costs “were always minimized to keep the fee low.” She further stated the following:

¥ “FFP contract” is a “firm fixed rice contract.”
? “SCEPS” is the “Student College Education Program students.”
Y «SLA” is “Student Leamning Agreements.”



“The most critical aspect of the R2 Office was the Integrated Data Environment (IDE). The IDE
was the pulse of the organization. It contained different modules to t rack the work of the various
areas—business development, pre-award, post-award, closeout and budget. The budget module
was one of the last modules to be implemented, but was extremely effective. The IDE was able
to track the MIPR number, the JOAN number, date, amount and what task order the direct cite
work was placed on and what the JOAN was used against. For each of these areas, there were
SOPs, a to-do list with appeared for each employee and clean up reports to check on date
integrity. The IDE was used 24/7 by our customers and the R2 staff. It was the key to efficient
management of such a large program. In addition, the R2 Project Office spent a lot of time
developing, documenting and improving its business practices. During my time, there were
approximately 3 green belt projects and 1 black belt project to improve the efficiencies of the
internal processes...There was a contact effort to improve all of our systems and there were
ongoing improvements in all areas of the IDE There is no doubt in my mind that the system was
the best tool available. My perspective is that it was sufficient to meet the requirements of the
Economy Act and gave appropriate control and also appropriate insight into the expenditures of
the program. The IDE was a tremendous tool that allowed us to track all the financial
information and all of the contracting actions.”

In her 22 February 2011 statement, Ms. Former Project Manager, R2 Project Qffice stated
that with respect to the CEOCM LCMC Internal Review Office review of the R2 Office business
practices, Ms. Forimer Project Manager, R2 Project Office testified that she was pleased with the
review and that her office’s effectiveness was enhanced with follow up actions as a result of the
Internal Review Office review, wherein she testified in greater detail;

“The review went well, We provided comments to the report, Mr. Director
LRC(Retired) was briefed on the results of the review. As a result of the review we
learned there was a difference of opinion between the G8 and the legal office as to what
satisfied the intent and spirit of the Economy Act with regard to actual costs. The G§
interpretation was that time tracking was necessary for each element of expense versus
each individual JOAN, of which there were hundreds. The legal opinion was based on
case Jaw and GAO findings established that there is some flexibility in appiying the
actual cost standard as long as there is reasonable assurance that the performing activity
is not augmenting its appropriation. As the RZ Office was a 100% reimbursable
organization, we clearly were not augmenting our appropriation. However, we did
establish an IPT to resolve the G8 issues and provide them the assurance that the office
was in full compliance.”

Lastly, Ms. Former Project Manager, R2 Project Office at the end of each fiscal year, unused
expiring year funding was returned to the customer and followed the G8 advice with regard to
the carryover of other multi-year appropriations. With that precise accounting methods utilized
by the R2 Office, Ms. Former Project Manager, R2 Project Office reflected that there were
specific signed functional support agreements in place with the Acquisition Center and the
CECOM Legal office to provide dedicated support. Moreover, the support agreements had the
dedicated support personnel identified by name.
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{Former) Team Lead Program Analyst R2 office, Program Analyst Team Leader, Rapid
Response Project Office

Ms. (Former) Team Lead Program Analyst R2 office provided testimony in her 19 January
2011 statement. She testified that her program analyst team received all incoming funds and
assigns JOANS for the reimbursable funds. The direct cite funds were applied to the contract.
In performing this duty, the team adhered to the DoD Financial Management Regulation (FMR),
Volume 11A, Chapter 3, regarding Economy Act Orders, to ensure that each MIPR was correctly
completed by the customer including the Economy Act statement, and to ensure compliance with
expiration dates on the documents they received.

Ms. (Former) Team Lead Program Analyst R2 also testified that all customers were charged
according to her office’s actual expenses, with a quarterly fee adjustment based on the amount of
business versus actual expense. Further, each quarter, her office would send each customer a
memo notifying them of the revised fee each quarter. Ms. (Former) Team Lead Program Analyst
R2 office further elaborated that her office had agreements with various eclements of the CECOM
LCMC and the Acquisition Center. With respect to the Acquisition Center, their support
agreement covered 21 people who were dedicated 100% of their time to the R2 Office work
which at time, included overtime work if it was necessary due to the workioad. The funding
document specified that the money was to be used “exclusively to support R2 work.”

Lastly, Ms. (Former) Team Lead Program Analyst R2 office testified that she was aware that the
CECOM Internal Review Office conducted a review of the R2 Office which was in the process
of trying to develop a fee collecting model based on man-hours. She stated that neither G8 nor
the Internal Review Office was able to provide a solution which resulted in a review being
requested by Mr, Director LRC(Retired) to address this matter. Further, Mr. Director
LRC(Retired) was briefed on the results of the Internal Review’s efforts in an exit briefing b the
Internal Review Office.

CECOM ATTORNEY, CEOCM Legal Office,

Mr. CECOM ATTORNEY supported the lead CECOM Attorney for the R2 Project office.
Mr. CECOM ATTORNEY provided a statement dated 4 October 2012. He stated that he did not
work full time on the R2 Project Office effort and would enly work on the project if the
primary/lead attorney was not available, Mr. CECOM ATTORNEY testified at length of the
concept referred to by some CECOM employees as a “flat fee.” At the outset of his interview,
Mr. CECOM ATTORNEY stated that the use of the “flat fee” termn was “not the best term to use.
Rather, R2 used a fee structure.” He further explained that R2 had historically used a percentage
of the issued task orders to recoup program costs and the percentage was adjusted periodicaily.
In that manner, they would “use historical data, based on past experience, to forecast the actual
cost/fee 1o be charged for certain services.” Mr. CECOM ATTORNEY described n detail the
efforts undertaken by the R2 Office to develop a Software Engineering Center software tool to
track each person’s time/effort on a specific order. When the R2 office was putting in place a
process to move away from the percentage based fee structure it had used in the past, the Internal
Review and legal offices had meetings He stated that the CECOM legal office gave what could
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be best considered as “guidance” and not a legal opinion as to “how GAO interpreted the “actual
cost’ phrase of the Economy Act.”

Mr. CECOM ATTORNEY stated that he was asked by Ms. Former Project Manager, R2
Project Office via an email dated March 6, 2008 to “update a legal position” that had been issued
by a previous CECOM Chief Counsel, Former CECOM Chief Counsel(undated). Mr. CECOM
ATTORNEY did advise Ms. Former Project Manager, R2 Project Office that the FORMER
CECOM CHIEF COUNSEL written position was still “valid from a legal perspective” and that
the “Economy Act has not changed, you can charge actual costs (direct/indirect) {reasonably
estimated), but you cannot use these reimbursements to augment the Agency’s appropriations.”
Mr. CECOM ATTORNEY testified that afterwards, that his legal position transmitted back to
Ms. Former Project Manager, R2 Project Office by email resulted in a subsequent written
validation in a memorandum signed by Mr. FORMER SPECIAL ASSISTANT TO CECOM
CHIEF COUNSEL but authored by Mr. CECOM ATTORNEY which included updated case
law. In his interview with the IO for the instant AR 15-6 investigation, Mr. CECOM
ATTORNEY stated that the updated legal position which was issued by Mr. FORMER
SPECIAL ASSISTANT TO CECOM CHIEF COUNSEL(dated 31 March 2009) contained case
law was still current as of the time of his interview with the AR 15-6 IO. Further, with respect to
the 31 March 2009 iegal office memorandum, Mr. CECOM ATTORNEY stated that he did
consult with the CECOM Legal Office Fiscal Law expert, Ms. FORMER CECOM ATTORNEY
to assist him in formulating the legal office position. However, Mr. CECOM ATTORNEY made
clear that the CECOM Legal office has never been asked to render 2 formal opinion on whether
any transactions involving the R2 Office were in violation of the Economy Act or the Anti-
deficiency Act.

With respect to the Economy Act and its application to business enterprises such as the R2
Office, Mr. CECOM ATTORNEY commented that “{t}he Economy Act doesn’t require exact
precision in the calculation of actual costs for each task order. The GAO Red Book supports not
requiring such precision, although the calculation needs to e a reasonable approximation, based
on valid data, and you must ensure agencies are not augmenting their appropriation.”

Lastly, the IO asked Mr. CECOM ATTORNEY to address the merits of the Internal Review
Office review effort to review the R2 Project Office’s business practices with respect to the fees.
Mr. CECOM ATTORNEY was familiar with that effort. Again, he emphasized that the use of
“flat fee” was not the best term to use for fees for the “fees were to be set up to recoup actual
costs based on types of work and historical data.” Though he acknowledged that the G8 position
was that the Economy Act had been violated by the R2 Office, the G§ Office failed to cite to any
specific law, regulation or policy for its position and for non-concurring with the CECOM
Internal Review findings and recommendations. On the other hand, Mr. CECOM ATTORNEY
commented that the legal positions issued by the CECOM Legal Office were based on a
discussion of the Economy Act and supporting case law reviewed by the Legal Office. Based on
those authorities, he opined that:
“using a historical basis for determining actual costs/fees is an allowable practice under
the Economy Act. The fees need to be closely connected and based on the historical data.
The R2 Office did not have a good handle on the charging of actual costs because ali
orders were charged the same percentage fee, but R2 was moving to remedy this. I cannot
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commerit specifically on past practices and any violations, but they were trving to figure
a better way to do this.”

CECOM IRAC ILead Evaluator, Lead Evaluator, CECOM Internal Review Office

Mr. CECOM IRAC Lead Evaluator provided two statements during the investigation dated
19 January 2011 and May 25, 2011. [TABS H-1, 9 January 2011; and H-2, 25 May 2011]. Mr.
CECOM IRAC Lead Evaluator was the lead investigator within the CECOM Internal Review
Office who worked with Mr. CECOM IRAC Evaluator on the R2 Project office review, The
audit review was based on the guidelines and objectives from Director LRC(Retired), the
CECOM LRC Director, and Former Project Manager, R2 Project Office, Program
Manager/Project Officer, R2 Project Office, who were working with the R2 Project. Mr.
CECOM IRAC Lead Evaluator stated that “Dan and I got together some audit objectives and
then we had an entrance conference with at the time I believe it was Sandy Former Project
Manager, R2 Project Office and Deputy R2 Project Officer. And they gave us a little
background on the R2 operations. I was completely unfamiliar with the operations to that point.
Other than just some basic knowledge about it.”

Inhis 19 January 2011 statement, Mr. CECOM IRAC Lead Evaluator stated the following:
“CECOM IR Evaluator and I, [ have to say in the context of reviews; it was a great review. We
were all over it. We solved the review. The only disappointment was that I couldn’t ever get it
fixed. That was my big disappointment. I couldn’t ultimately fix the situation., . .\ What
happened was, we concluded at the end of the review and based on an opinion from CECOM
(8 (Retired) and input from Legal that indicated the R2 office was operating in violation of the
Economy Act. Ilooked atit, Sect 1535 of the Economy Act. Originally what we were saying in
this report was to review the rate quarterly and adjust accordingly. Then we asked both legal and
(8 CECOM G8 (Retired) if they were fine with that. We got a non-concurrence from George
telling us that it is in violation of the Economy Act. We went and we looked and sure enough it
was. It was a violation of the Economy Act. At that point, what we did was where it was a
violation was that R2 was not properly reconciling their customer orders on an individual basis,
hence they were not properly accounting for customer funds. You know we did quite a bit of
work and they were properly accounting for everything they just were not in compliance with the
Economy Act. There wasn’t anything funny with that all the money was there and it was all
being accounted for in SOMARDS. The issue was that they weren’t tracking it on a customer to
customer basis. And that is what is required in the Economy Act. And . . . well let me just step
back. What they would do is a customer would come to them and request their services. R2
would say Ol it"s going to cost you a million dollars for this type of services and by the way we
are also charging you a 2, 3, or 4, [ think the range went as high as 7% in some cases. We did a
statistical sample and the highest was I want to say 7%. So anyway the customer would usually
say fine and issue R2 MIPRS and they would get it on contract. The way it is supposed to work
is there is supposed to be accounting similar to what | would call a legal arrangement for the
costs outside of the contract costs meaning the costs assoctated with the R2 office where it is on
a fee basis. In other words you have to charge your hours out to each job. And they weren’t
doing that at R2. Everything went info a big pool. And they used their expenses according to
the color of money that it was. In other words if the money was getting set to expire, they would
utilize those funds first. For ongoing operations and then if they had money that was 2- or 3-year



money they would leave that money on the books because there wasn’t an urgency to spend it.
Ok so that’s where they got fouled up because what they are supposed to do is they are supposed
to track it one-on-one by customer and then at the end do a reconciliation . . ., they can charge a
fee, there is nothing wrong with that as far as I know, but what they’ve got to do, they’ve got to
track it on a customer-by-customer basis and at the end have a reconciliation process and say OK
customer, we're done with you, you owe us X or here is X back. And that’s what they didn’t do.
And that’s the violation of the Economy Act.”

Mr. CECOM IRAC Lead Evaluator further testified that when MIPRS are issued, they are
supposed to be stamped or annotated as being in compliance with the Economy Act. The sender
stamped the MIPR and the receiver had to stamp it accepting the request. All of the MIPRS that
were reviewed in the R2 Project office audit were stamped as Economy Act Compliant.

Mr, CECOM IRAC Lead Evaluator stated that the appropriate tracking by customer-by-customer
basis was never corrected because Mr. Director CECOM IRAC Office, the CECOM IR Director,
and, , the Senior IR evaluator for Reviews, decided not to issue the report and “essentially they
looked the other way and allowed R2 to operate in violation of the Economy Act. In hindsight
believe they may have done this for personal gain.” Mr. CECOM IRAC Lead Evaluator
believed that there was “an inappropriate relationship” between the two individuals. Further, Mr.
CECOM IRAC Lead Evaluator stated that both Mr. Director CECOM IRAC Office and Mr.
Senior IR Evaluator for Reviews received promotions just as he (Mr. CECOM IRAC Lead
Evaluator) was pressing to issue the report stating that the R2 Project was operating in violation
of the Economy Act. Mr. CECOM IRAC Lead Evaluator was frustrated because it seemed that
his superiors were thwarting his attempts to either fix the problem or report it to AMC to bring
pressure on the CECOM Leadership to fix the problem.

Mr. CECOM IRAC Lead Evaluator stated that an “ad hoc” group of individuals led by the G8
1o resolve the matter but he felt that it was not a serious effort. Mr. CECOM G8 (Retired) and
the head of the Legal office were involved and at one point Mr. Director LRC(Retired) was
outbriefed but the outbrief did not “have all the information,” and Mr. Director CECOM IRAC
Office “opted to not inform anyone of the Economy Act violations” because he *was more
concerned with the BRAC move” to Aberdeen Proving Ground, MD, seiling his New Jersey
residence, and applying for the BRAC Housing Assistance Program rather than doing what Mr.
CECOM IRAC Lead Evaluator felt was the right thing to do.

Mr, CECOM IRAC Lead Evaluator also testified that he believes he received a poor annual
performance rating and a reduced performance award as a result of his voicing his concerns.
Further, when Mr. Director CECOM IRAC Office failed to issue a final report, Mr. CECOM
IRAC Lead Evaluator sent an e-mail to the CECOM Chief of Staff in July of 2010 outlining his
dissatisfaction with the failure to issue the R2 project office report. He felt that this was in
violation of AR 11-7 and that ke had “fiduciary responsibility” to disclose anything illegal or if
you suspect something is illegal or involves fraud, then you must disclose it or issue a report and
“indicate that the violation was a command material weakness. It would then have to go to the
Command General.” In August, Mr. Director CECOM IRAC Office, came to Fort Monmouth
from Aberdeen Proving Ground and gave Mr. CECOM IRAC Lead Evaluator a disciplinary and
performance write-up as to Mr. CECOM IRAC Lead Evaluator’s perceived shortcomings. In
October, Mr, CECOM IRAC Lead Evaluator received a “3” for his TAPES performance rating



but he believed that he should have received a 1’"! rating. At the time Mr. CECOM IRAC Lead
Evaluator stated he was pursuing redress on this issue through the personnel channels. Mr.
CECOM IRAC Lead Evaluator also stated that even though there was a reimbursement
“Functional Support A greements” between the R2 Office and the Acquisition and Legal offices,
R2 never accounted for the true work being done by those offices and “they never accounted for
that stuff.” What they were doing essentially is augmenting CECOM’s budget. So CECOM
didn’t have to seck funding for 40 contracting officers and I think it was 3 or 4 man-years of
legal....That’s part of the violation. You can’t do that,”

In a supplemental statement dated 25 May 2011 [TAB H-2, 25 May 2011}, Mr. CECOM
IRAC Lead Evaluator also stated that about the time the R2 review was occurring, the AAA had
requested to include the R2 Office as a candidate for review under its audit procedures. AAA had
scheduled this audit and was seeking to make arrangements to come to CECOM to conduct their
fieidwork. Mr. CECOM IRAC Lead Evaluator testified that Mr. Director CECOM IRAC Office
sent AMC IR and AAA a request “persuading them not to lock at” the R2 Project as a part of
their review because the CECOM IR office had the R2 Project “under control and that
everything was fine in R2 that they were returning monies 1o their customers, etc.,” further
asserting that the statements Mr. Director CECOM IRAC Office provided were “inaccurate and
misleading.” Mr. CECOM IRAC Lead Evaluator further asserted that:

“Director, CECOM IRAC Office received a copy of the draft report from AAA in September
2008 soliciting comments on the accuracy of the draft report. This is clearly after we knew that
R2 was operating illegally and in violation of the economy act as outlined in the July 2008
opinion we received from G8. 1 assume Director, CECOM IRAC Office didn't provide any
comments to the draft report because the inaccuracies he inttialed provided 1o AAA were in the
final public report. So there is e-mail from Director, CECOM IRAC Office persuading AAA to
not review R2 fees and providing false or misleading information to AAA about the R2
operations. Then there is e-mail to Director, CECOM IRAC Office via AAA draft report
soliciting comments as to the accuracy of the R2 operations. Then you have a final AAA public
report in print clearly inaccurate as to the R2 operations. This is very disturbing?” [TAB H-2, 25
May 20111,

CECOM IRAC Evaluator, Evaluator, CECOM Internal Review Office

Mr. CECOM IRAC Evaluator, along with Mr. CECOM IRAC Lead Evaluator, was one of the
two investigators on the CECOM IR review team of the R2 Project Office. He provided a
statement dated19 January 2011. [TAB I, 19 January 2011]. The objectives for the review were
set by the requestor in this case it was the CECOM G8 office. As the review progressed it was
apparent that the R2 office used a reimbursable method that was outside the G8 approved
method, using a percentage of contract obligations as its “means of charging a fee for services.”
Mr. CECOM IRAC Evaluator testified that he “determined that R2 carried over approximately
$8 million in fee money from the prior year, We sought G8’s and legal’s advice to determine
how much carryover was allowed. It was this questioning that brought us to the Economy Act
and the differing interpretations of it.” The G8 office believed this reimbursement method was
inaccurate and disagreed with the CECOM legal opinion which stated that R2 could continue to

*! Under the rating system for performance evaluations in operation at the time, the Army performance program was
knows as the “Total Army Performance Evaluation System” or “TAPES”. The “top block™ is the number “1” with
lesser overall ratings being progressively lower to the bottom rating of “57..
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operale in its current manner. An IPT was formed by the G8 to review the issue and the IR office
participated in that review process which included a contractor to develop a pricing model. Mr.
CECOM IRAC Evaluator testified that he eventually moved on to the next audit and lost track of
the R2 initiatives. Additionaily, Mr. CECOM [RAC Evaluator testified that the objectives of the
review are usually set by the customer, who in the instant case regarding the R2 review; it was
the G-8 who asked the CECOM IR Office to look at the reimbursable rate process used by the
R2 Project Office. He participated in drafting the original report but was also aware that the final
report was not issued. He stated that the normal process for issuing a report is that they issue a
reporl whether the report is “good, bad or indifferent.” Mr. CECOM IRAC Evaluator stated that
the IR office develops findings relative to the objectives of the audit and makes
recommendations. The entities involved are given a copy and permitted to concur or non-concur
and comment on the {indings.

Lastly, he was aware that the AAA had issued a report on appropriate fee schedules which was
the same subject as the CECOM IR report involving the R2 Office. He agreed with the AAA
report that stated that the use of percentage fecs was not an appropriate way to conduct business.
However, he was also aware that his office informed AAA that they were evaluating R2 and that
it was not necessary for the AAA to come to CECOM to review the R2 Project Office fee
schedule, Nevertheless, he asserted that his office should have issued a report “to tell the story
and have the situation rectified” especially since the R2 Office was “collecting a significantly
greater amount of money than it needed to operate.”

Director CECOM IRAC Office, Director, CECOM Internal Review Office

Mr. Director CECOM IRAC Office provided four lengthy statements in {estimony to the 10,
His testimony is very detailed and provides a complete and comprehensive discussion of the
issues that surrounded his office’s review of the R2 Project Office fee system. Given each
statement’s length, I have included his complete statements as exhibits to this Report [TABS J-
1,13 January 2011, J-2, 25 March 20115 1-3, 4 October 2012; and J-4, @ January 2013] but have
only highlighted below portions of his testimony that are representative of the numerous issues
that he addressed in lus statements.

At the time of the Audit review of the R2 project, Mr. Director CECOM IRAC Office was the
Director of the CECOM IR office. He still holds that position. The Senior Executive Service
Director for the Logistics and Readiness Center, Director LRC(Retired) had asked the G8 to
review the R2 Office reimbursable rates. Mr. Director CECOM IRAC Office explained that:
“Before proceeding there were discussions between G8 and [Rand CECOM G8 (Retired) (Chief
of (38) thought the review would be better suited in the IR Office and turned it over to us. Dave
Director LRC{Retired) then came forward with an official request to have my office look at how
the R2 Office set its reimbursable rates. The R2 Office s like & contract administration office.
At the time they had eight service contracts in place good for a period of five years. If someone
comes to R2 and requests these contractual services and or equipment, they had the ability to
award contracts within 21 days. The Contracting Officers and Specialists working for the R2
office were from what is now the CECOM Contracting Center. Their labor is totally
reimbursabie and they were dedicated to R2 full time.” [TAB J-1, 13 January 2011]. Mr.
Director LRC(Retired) reguested the CECOM IR review of R2 Office reimbursable rates on
2 January 2008. Mr. CECOM IRAC Lead Evaluator and Mr. CECOM IRAC Evaluator were



tasked to perform the review.'> Mr. Senior IR Evaluator for Reviews took over as the team lead
towards the end of the field work portion of the review. This was a regular review pursuant {o
AR 11-7 guidelines. All the fieldwork was completed by the IR team. The review was never
terminated. After his office issued the drafi report, an IPT was formed because there was a
question as to the best way to account for the R2 Office fee charges. Mr. Director CECOM
IRAC Office suggested that what was needed was “a real good time keeping system. I don’t
think ATAAPS can handle that but I’'m sure there is some kind of software out there on the open
market that records time keeping. We have something in our office in Internal Review called
IRMS (Internal Review Management System), We have to keep track of all our time that is
charged to a particular review.” [TAB J-1, 13 January 2011].

An exit briefing was provided to Mr. Director LRC{Retired) in March 2008, including the
results of the IR Review, and recommendations to the LRC directors and the CECOM G8. The
(8 non-concurred with the IR recommendations. The G8 felt that it was necessary for the R2
office to document actual expenses incurred for each customer and charge each customer
accordingly. Mr. Director CECOM IRAC Office stated that because of the IPT's efforts, he
never issued a “formal™ final report. However, he stated that the e-mail he sent to Mr, Director
LRC(Retired) on 21 August 2008 became the “informal” final report to Mr. Director
LRC(Retired), the customer. Mr. Director CECOM [RAC Office stated that he did not think that
Mr. Director LRC{Retired) “liked my answer (I had reiterated what CECOM G8 (Retired) had
provided me with his response to our recommendations), But at least Mr. Director LRC(Retired)
knew what his R2 Office had to do to be in compliance with the Economy Act.” Mr. CECOM
(38 (Retired) had been concerned with the calculations of the fees being charged to the customer
which Mr, CECOM G8 (Retired) thought was fine to estimate how much to charge a customer in
the beginning but you would still have to calculate how much it cost you to do the work for a
particular contract and then go back to the customer and reconcile the final fee. Mr. Director
CECOM IRAC Office thought would be selved by introducing a new software system to
determine those calculations. AR 11-7 indicates that a final report can be released through
informal communications and Mr. Director CECOM IRAC Office considered the e-mail traffic
to constitute sufficient informal means of transmiiting the final report. Also, Mr. Director
CECOM IRAC Office stated that it is not unusual for his office not to issue final reports and just
1ssue draft reports.

Mr, Director CECOM IRAC Office stated that regarding the “informal™ final report that he
issued to Mr. Director LRC(Retired), Mr. CECOM IRAC Lead Evaluator: '

“probably never realized that the email served as our final report. Also, 1t was or policy
(from my previous director) that all reports would be issued to the customer who
requested the review. It never went any higher unless there were major issues. [ didn’t
feel that the results of our review were major. Paragraph 5-2 of AR 11-7 (dated Oct 2007)
states ‘Different forms of reports include formal written reports, memorandum, briefing
slides, or other presentation materials’ while paragraph 5-2b states “The purpose of
review reports are to (1) Communicate the results of reviews to those charged with
governance, the appropriate officials of the review entity, and the appropriate oversight

Y Mr. Director CECOM IRAC Office pointed out that his office staff are not auditors. They are classified as
Accountants (Internal Review Evaluators), a distinction made by the Army relative to the personnel in the Internal
Review Offices versus auditors who are in the AAA.



officials.” Mr. Director LRC(Retired) was the appropriate official of the reviewed activity
while Mr. CECOM G8 (Retired) was the appropriate oversight official when it came to
funding polices. Periodic updates from May 2008 through July 2009 were provided to
CECOM Chief of Staff, who was the CECOM Chief of Staff at the time of the review.
Also, Tinformed , the AMC IR Director that my office had been working on a review of
the R2 Office. In hindsight, if we were to do this review again, I would make sure that 1
and the IR team met with the Director of G8 during the fieldwork phase of the review and
get her viewpoints/decisions when 1t came to charging a flat percentage fee. [ would also
research other audits that covered the same subject to determine if there were any
precedents already established.” [TAB -3, 4 October 20121

Mr. Director CECOM IRAC Office testified in detail as to the role of the AAA and his
office’s review of the R2 Office fee charges. He stated that at no point did he misicad of provide
incorrect information to AMC, or the Army Audit Agency. Mr. Director CECOM IRAC Office
detailed what happened when the AAA contacted his office regarding the R2 fees and return of
funds by the R2 Project Office, Mr. Director CECOM IRAC Office was particularly focused on
what Mr, CECOM IRAC Lead Evaluator included in this draft report on this matter. Mr. Director
CECOM IRAC Office emphasized that:

“As the Director of the Internal Review Office, [ rely heavily on my evaluamrs
assessments and information that they gather during their reviews I did not know
anything about R2 returning funds until Messrs CECOM IRAC Lead Evaluator and
CECOM IRAC Evaluator told me. Mr. CECOM IRAC Lead Evaluator used his
professional judgment when he didn’t include the returning of funds into drafting the
audit report. Paragraph 3.33 of the GAO Yellow Book Standards (dated July 2007) states
"Using the auditors' professional knowledge, skills and experience to diligently perform,
in good faith and with integrity, the gathering of information and the objective evaluation
of the sufficiency and appropriateness of evidence is a critical component of audits.
Professional judgment and competence are interrelated because judgments made arc
dependent upon the auditors’ competence.” If the allegation is that the information was
erroneous, then [ would guestion Mr. CECOM IRAC Lead Evaluator's professional
judgment and competence. Chapter 3 of AR 11-7 also deals with "Professional
Judgment" and states that "Professional judgment includes exercising reasonable care and
professional skepticism. Reasonable care concerns acting diligently in accordance with
applicable professional standards and ethical principles, Professional skepticism is an
attitude that includes a questioning mind and a critical assessment of evidence.
Professional skepticism includes a mindset in which evaluators assume neither that
management is dishonest nor of unquestioned honesty. Believing that management is
honest is not a reason to accept less than sufficient appropriate evidence: 1f R2
management (I believe Ms. Former Project Manager, R2 Project Office made a similar
statement in her testimony) had stated that they return funds to their customers, [, as an
evaluator having professional skepticism, would have asked for documentary evidence of
funds returned. I reviewed the workpapers that we have on file for our Review of the R2
Office; I could not find any file with such evidence (e.g., a Military Interdepartmental
Purchasc Request (MIPR)). Idid find one workpaper that contained a spreadsheet that
mentioned that funds were returned but no additional documentation to support that
comment. In June 2008, I received a telephone call from Mr. AAA Auditor, AAA, about
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the AAA Audit. Ttold Mr. AAA Auditor, that my office had spent the last three months
looking at R2's reimbursable rate and whether i/ was appropriate. The review was
requesied by Mr. Director LRC(Retired), an SES and the Director of the CECOM LRC.
The LRC has overall responsibility of the R2 Office. Mr. Director LRC{Retired) had
wanted to make sure that the R2 Office was charging their reimbursable rate per
appropriate regulations/statutes. We had determined that the rate is based on R2’s
forecasted income and expenses over the course of a fiscal year and the best way that
they could charge the customers were through a flat rate. We also recommended that the
R2 Office review their income and expenses on a quarterly basis and adjust their rate if
appropriate and have it approved by the G8 Office. To do another review in this arca
would duplicate what my office had done plus affect the R2's workload in having to deal
with another audit agency audit | suggested to Mr. AAA Auditor that AAA can come
and look at our workpapers or we could send our entire set of workpapers to them since
they were paperless. I sent an email message en 2 June 2008 to Messrs. Director
LRC(Retired) and CECOM G8 (Retired) about my conversation with AAA. In the email
message | mentioned that [ sent a separate email message to, the HQ AMC IR Director
(at the time) with the same information. It was during my telephone conversation with
Mr. AAA Auditor that I mentioned about R2 returning some of the funds back to their
customers. Although [ offered to provide our workpapers on our review of the R2 Office,
AAA never contacted me for them. AAA did include in their audit report that they had
contacted my office and that we bad done a review of the R2 Office's rates. From my
discussion with Mr. AAA Auditor, it was revealed to me that AAA was trying to
determine what activities arid how many activities were charging flat fees and the
applicable statutes that governed the flat fees [ conveyed my discussion with Mr. AAA
Auditor to the IR team (Messrs. CECOM IRAC Lead Evaluator and CECOM IRAC
Evaluator) performing the review of the R2 Office.” |[TAB Jj-4, 9 January 2013}

Also, Mr. Director CECOM IRAC Office discussed the issue of whether or not the R2 Office
was refunding costs in 2007 and 2008 as well as what the CECOM IR review team’s findings
were and what actions were taken by the R2 Office to address the concern with the Economy Act
or Ant-deficiency Act. Mr. Director CECOM IRAC Office provided the following comments on
this matter with respect to the issue of the R2 Office returning funds to their customers:

“The information (returning funds) originated from an informal discussion that I had with

Messrs. CECOM IRAC ead Evaluator and CECOM IRAC Evaluator during their
review of the R2 Office. As the director of the Internal Review Office, I rely heavily
on my evaluators’ assessments and information that they gather during their reviews.
Information gathered during the review phase is often discussed with me in & formal
sctting, as well as, an informal setting. When we start any review, we research the
appropriate statutes, reguiation and iocal policies that pertain to the arca that we are
reviewing. In the case of the R2 Office charging fees, there are local and Army
regulations, as well as, the Economy Act. The local reimbursable rate policy includes
the same and other regulations such as the Economy Act. So when did we know about
the Economy Act? We should have realized that the Economy Act would be applicable
to our review at the onset of our review {(approximately mid January 2008). In addition,
Mr, CECOM IRAC Lead Evaluator received an emall (on 20 March 2008) from Ms
Former Project Manager, R2 Project Office which stated "Here is the re-validation from
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Jdegal on the Economy Act.” Attached to the email me sage was the legal opinion
covering "Fee for Service Charges". Mr. CECOM IRAC Lead Evaluator prepared the
initial version of the draft report. There was no mention of the Economy Act because
Mr. CECOM IRAC Lead Evaluator did not consider it to be an issue with the R2
Office. Otherwise, he would have written a paragraph on how the R2 Office was
violating the Economy Act. And T would have seen it in the report when I reviewed the
draft report. In addition, Mr. CECOM IRAC Lead Evaluator wrote in his initial version
of the draft report (Results paragraph of Objective B) “In addition, we examined the
R2 legal and acquisition expenses paid during FY 2007 and were also able to accurately
identify those expenses in SOMARDS. As a result, we are confident the R2.” In the.
subparagraph titled "'FY 2007 Contract Obligation”, Mr. CECOM IRAC Lead
Evaluator wrote “The R2 Project Office also provided us with documentation to verify
that R2 and G8 personnel were conducting joint reviews and reconciliations of open
contract obligations on a guarterly basis. Based on our analyses and support
documentation obtained we determined that the R2 office is properly accounting for all
customer contract obligations and their associated reimbursable fees.” In the
subparagraph titled "IY 2007 Operating Expenses”, Mr. CECOM IRAC Lead
Evaluator wrote "Based on our analyses and documentation received we determined the
R2 office 1s properly accounting for their operating expenses.”

In the subparagraph titled "FY 2006 Carrvover Fees", Mr. CECOM IRAC Lead Evaluator
wrote "Although R2's $8.4 million carryover in FY 2007 is in excess of two quarters, personnel
told us the excess carryover was due to prior year fourth quarter expenses that didn't occur. The
R2 Project Office is operating in a dynamic business environment that doesn't always allow for
immediate management of income and expenses during a given period. In our opinion, R2
personnel are actively and effectively managing their business operations giver the climate in
which they operate. Guidance regarding the amount of funds reimbursable activities can carry
over from fiscal year to fiscal year is generally vague." In an email message (dated 29 April
2009} from Mr. R2 ADMIN SUPPORT COST IPT Leadk (G8 Office), he states "In the attached
memo R2 has indicated that G8 has answered all of its questions and understands G8's
requirements. Therefore, temporarily this IPT does not have to continue meeting. As you can see
from the attached memo R2 is in the process of updating its fee estimation model and ordering
new software. This process is estimated to take approximately 9 months. When complete the
R2/GR IPT team will reconvene and review the R2 progress. [ wanted to take a moment to thank
all of you who worked on this R2/G8 action. This was quite a challenging effort, one that
included input from the LCMC Legal Department, Acquisition Center, Internal Review, R2 and
G8." [TARB J-4, 9 January 2013].

Lastly, Mr. Director CECOM IRAC Office was very apologetic as to the {act that had anyone
approached him to explain or justify the results of his office’s review of the R2 Project Office
fees 1ssue and the IPT effort that was established to address the review’s concerns, then the
subject AR 15-6 may have been avoided with his opening up the office’s files on this review.
Mr. Director CECOM IRAC Office testified that he believed that with respect to the subject AR
15-6 investigation, the following could have odcurred:

“It is my opinion that the AR 15-6 investigation could have been avoided if the
“whistieblower” contacied me, Mr. CECOM [RAC Lead Dvaluator or other members of
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my office staff to obtain any and all relevant documentation that was processed during
our Review of the R2 Office plus whatever e-mail that [ kept as part of my own
personal records. The ‘whistieblower’ would have realized that the R2 Office had made
plans to go to an actual expense record by customer by using the SEC developed
database. In addition, the ‘whistleblower™ would have been privy to the 21 August
2008 e-mail that I sent to Mr. Director LRC(Retired) and Mr. CECOM G8 (Retired)
where | provided an ‘informal’ final report to both directors. As the IR Director, | have
the iatitude and flexibility to issue a *‘formal or informal” final report.

In addition, Mr. CECOM IRAC Lead Evaluator in his composition of the draft report on the
Review of the R2 Office revealed rio major problems with the R2 charging a flat fee or carrying
over $8.4 miliion form one fiscal year to the next fiscal year, In fact, on 8 May 2008, Mr,
CECOM IRAC lead Evaluator released the draft report via an e-mail message 1o the R2 Office
and G§ Office. Mr. CECOM IRAC Lead Evaluator stated in his email message:

“We really believe the fee percentage is the most accurate method to base the R2
reimbursable rate.” By contacting me or my office, the ‘whistleblower® would have
discovered that Mr. CECOM IRAC Lead Evaluator, the lead evaluator on the Review of
the R2 Office, with corroboration of the team members, prepared the draft report. The
reviews (team leader and ) ensured that the contents and conclusions of the draft report
were properly supported through work papers that are maintained in the permanent file,
Anyone who reads the contents of the draft report, along with the supporting emails,
would conclude that: (1) the IR team felt that the R2 Office was operating properly; (i)
the R2 Office was told they needed to capture actual costs by customer;(iii) the R2 Office
was in the process of establishing the actual costs by customer; (iv) the IR Director
properly notified the LRC Director about the results of the review; (v) the LRC Director
requested the creation of an In Process Team (to include members form the R2, G8 and
IR Offices; and (vi) the LRC Director directed the R2 Office o follow the guidance
provided by the G8. Lastly, once we received the formal response from Mr. CECOM G8
(Retired) that he non-concurred with our recommendations to charge a {lat percentage fee
to cach customer and the proper carryover of funds from one fiscal vear to the next fiscal
year, I, as Director of the IR Office, felt that my IR team had not exercised due diligence
during the review. Although the IR team had met and questioned the G8 staff on their
thoughts about charging a {lat fee, they did not seek any communication with Mr.
CECOM G8 (Retired) who has the final say on funding policies.”[TAB -3, 4 October
2012).

Mr. Director CECOM IRAC Office’s testimony made clear that as the Director of the Internal
Review Office, he should be abie to rely on his evaluators’ work to identify issues and staff them
with the appropriate stakeholders to resolve any concerns. This is exactly what Mr. Director
CECOM IRAC Office did, relying on Mr, CECOM IRAC Lead Evaluator’s work product given
the foliowing:
“Ag evaluators performed their reviews, they usually gave me verbal updates during the
reviews. [ entrusted my staff to perform their reviews per AR 11-7 and DA Internal
Review FEvaluator-: Standards. [ felt no need to distrust my staff to go out and seek
answers in order to answer our objectives. T gave guidance and questioned whether the
evaluators had obtained the necessary information from the audited activities. The
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evaluators then prepared the draft report since they were intimately involved in the
review. [ reviewed the report for its accuracy and its clarity {from a writing style). If
questions arose, I would look at the documentation in the files. I concurred and my
feedback did not affect the evaluators' findings and recommendations as evidenced when
Mr. CECOM IRAC Lead Evaiuator released the draft report to the R2 Office and G8
Office.” [TAB -3, 4 October 2012].

Mr. Director CECOM IRAC Office further elaborated on his reasonable expectation to rely
on the work product of his subordinates when he observed that “Mr. CECOM IRAC Lead
Evaluator in his composition of the draft report on the Review of the R2 Office revealed no
major problems with the R2 charging a {lat fee or carrying over 58.4 miliion from one fiscal year
to the next fiscal vear. In fact, on 8 May 2008, Mr. CECOM IRAC Lead Evaluator released the
draft report via an e-mail message to the R2 Office and G8 Office. Mr. CECOM IRAC Lead
Evaluator stated in his email message ‘We really believe the fee percentage is the most accurate
method to base the R2 reimbursable rate.” {[TAB J-3, 4 October 2012}, Further, Mr. Director
CECOM IRAC Office reflected that any follow up actions to his office’s release of the draft
report were addressed by the IPT members to everyone’s satisfaction,

Current Birector, LRC, Director, CECOM Logistic and Readiness Center

Mr. Current Director, LRC succeeded Mr. Director LRC(Retired) as the current Director,
CECOM Logistics and Readiness Center in July 2011, The 1O interviewed him to determine if
the issues that had surrounded the R2 fee issue had been corrected since the time the IR draft
final report was issued and the IPT had completed its efforts. Mr. Current Director, LRC testified
in his 10 October 2012 statement that today, the R2 Project Office received reimbursable support
from the APG-Army Contracting Center, the CECOM SEC, CECOM G-2, and CECOM legal,
all located at APG, Marvland after the completion of the BRAC move from Fort Monmouth,
New Jersey to APG.

The 10 inquired whether since Mr. Current Director, LRC assumed the responsibilities as the
Director, did he have any concerns with the workload funding mix creating issues with respect to
the appropriated funded versus the reimbursable funding portions of the R2 Office, particularly
with respect to the Economy Act or Anti-Deficiency Act. Mr. Current Director, LRC testified
that since assuming those responsibilities, he reviews the expenses across the LRC as a whole to
include the R2 Office. Further, he testified that “I’ve reviewed the structure and have reduced
manning over the past year to be consistent with forecasted business. Additionally, T review
program status to inchude finances on & weekly basis as part of my senior leader update. The data
for the RZ Office is captured from the R2 Integrated Date Environment and summarized for my
review.”

AAA Auditor, Auditor, Armyv Audif Agency

Mr. AAA Auditor was interviewed on 3 October 2012. He testified as {o the circumstances
surrounding the AAA’s interest in inciuding references to the CECOM IR Office’s review of the
R2 reimbursable rate process issue in the AAA report that studied that matter across the Army
during the 2007-2008 timeframe. Mr. AAA Auditor testified that the AAA was directed by the
Under Secretary of the Army to stud Flat Fee for Contracting and Contract Management
Services. He contacted Mr. John Reilly, the CECOM IR point of contact, by email and also
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discussed the AAA effort with Mr. Director CECOM IRAC Office. The AAA was kept apprised
of the CECOM IR effort which had been underway before the AAA effort was initiated.
Though Mr. AAA Auditor could not attest to the methods used by the CECOM IR in ifs review,
Mr. AAA Auditor asserted that their,
“findings seem sound and reasonable based on the e-mails received. We never received a
copy of the CECOM IR draft or final report. I believe our field work and drafted report
was completed before CECOM IR finished their field work. Yes it is reasonable to use
the work of others when conducting audits. It’s done all the time to gain knowledge on a
program. It helps with shaping our efforts.”

Further, Mr. AAA Auditor stated that the AAA report Number A-2009-047-A1.C, 23
February 2009, was published and included a reference that the AAA report acknowledged that
the CECOM IR “was a standalone effort. No CECOM IR information was used in our report.
Although other works are used we don’t use other organizations findings and recommendations.
We would use their information to inform, conduct our field work, and develop our own findings
and recommendations. We would have to validate any recommendation from outside
organizations.”

R ADMIN SUPPORT COST IPT Leadk, Operations Research Analvst, Cost Analvsis
Bivision, G8, Directorate of Resource Manasement

Mr. R2 ADMIN SUPPORT COST IPT Lead provided a statement on 17 February 2011. He
testified that he was the IPT coordinator but not the initial coordinator when the I[PT was
established. Mr. R2 ADMIN SUPPORT COST IPT Lead commented that the when he first
assumed his IPT responsibilities, the relations between the G8 and the R2 Project Gffice “were
strained. The various issues concerned charging fees versus accounting for expenses and billing
of customers for actual expenses. It was a very difficult problem to solve especially in light of
obligation life of various types of appropriations utilized and the vear end funding siatus.”

Mr. R2 ADMIN SUPPORT COST IPT Lead stated that he “gathered experts in different fleld
1o solve the problem™ and during the IPT was active, “significant piece of information surfaced.
A legal opimon was found concerning “Fee for Service Charges which stated the following:
“The servicing agency is permitted to charge a fee for the actual cost, or estimated cost if the
actual cost is unknown, of entering into and administering the contract and subsequent delivery
orders.” This was a critical piece of information since it provided a solution to the confusion
regarding the Economy Act.”

Mr. R2 ADMIN SUPPORT COST IPT Leadk provided the following summary of the [PT"s
deliberations and the G8's position at the end of the IPT:

“The IPT prepared a presentation to the G§ outlining an approach that would satisfy the
(8 concerns stemming from their interpretation of the Economy Act. The presentation
captured the issues, proposed solutions and inquiries. This was prepared and presented
during the Fall of 2008. The G8 responded 1o the IPT at the end of March 2009 providing
answers to all the questions. A key element of the response was the recommendation that
the R2 Office continue to pursue with the SEC the development of time tracking
software. The IPT, which included tR2, (8, and Legal, continued to meet a few more
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times to develop milestones for implementation { the G8 recommendations. The timelines
developed was for 10 months to a year. Once the milestones schedule was established the
meetings were no longer necessary. After 10 months R2 was contacted by G8 and was
told that G8’s agsistance was no longer required.”

CURRENT R2 PROJECT OFFICER, R2 Project Office, R2 Project Office

Mr. CURRENT R2 PROJECT OFFICER became the new R2 Project Officer after Ms.
Former Project Manager, R2 Project Office left CECOM. Mr. CURRENT R2 PROJECT
OFFICER testified on March 1, 2011, Mr. CURRENT R2 PROJECT OFFICER stated that he
was aware of the IR Office review of the 2 Project Office business processes and how the R2
Office was reimbursed by its customers for its operating costs. Mr. CURRENT R2 PROJECT
OFFICER stated that the “initial conclusions indicated that there was nothing wrong with our
operation, but recommended we develop a tracking system to better serve our customers. The
review did acknowledge that we had a process for reconciliation and we did return excess
funding to the customer.”

Further, Mr. CURRENT R2 PROJECT OFFICER testified that the “recommendation to
develop a tracking tool was acted upon by the R2 Office. We identified a tool but because of the
delay in the award of the new contracts our business was limited and our operating budget was
severely reduced. The new contracts were not awarded until July 2010 after about an 18 month
delay. There were other business processes we changed. We are doing functional support
agreements with our customers as opposed to a fee based reimbursable model.”

Deputy Director ACC APG, Deputy Director, Armv Contracting Command/APG-C4ISR

Mr. Deputy Director ACC APG testified on 25 February 201 1. He stated that his office,
previousty known as the CECOM LCMC Acquisition Center, had personnei that were solely
dedicated to the R2 Project Office, which had been that way since the inception of the R2 Project
Office. When the original contract was in place, his office had an entire branch dedicated to
awarding and managing the R2 Project Office delivery orders. Mr. Deputy Director ACC APG
stated that those employees did no otlier work but support the R2 Office and that there “was a
tremendous workload associated with the R2 Project Office. The dedicated employees had no
time for other efforts.”

APPLICABLE RULES AND REGULATIONS
RELEVANT FISCAL AUTHORITIES

I. The Economy Act, IS U.K.C. §1535

31 US.C. § 1535, Agency agreements

{a) The head of an agency or major organizational unit within an agency may place an order with
a major organizational unit within the same agency or another agency for goods or services if--
(1} amounts are avaiiable;

(2) the head of the ordering agency or unit decides the order is in the best interest of the United
States Government;

(3} the agency or unit te {ill the order is able to provide or get by contract the ordered goods or
services: and
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{4) the head of the agency decides ordered goods or services cannot be provided by contract as
conveniently or cheaply by a commercial enterprise.

(b} Payment shali be made promptly by check on the written request of the agencey or unit filling
the order. Payment may be in advance or on providing the goods or services ordered and shall be
for any part of the estimated or actual cost as determined by the agency or unit filling the order.
A bill submitted or a request for payment is not subject to audit or certification in advance of
payment. Proper adjustment of amounts paid in advance shall be made as agreed to by the heads
of the agencies or units on the basis of the actual cost of goods or services provided.

(¢} A condition or limitation applicable to-amounts for procurement of an agency or unit placing
an order or making a contract under this section applies to the placing of the order or the making
of the contract.

{d} An order placed or agreement made under this section obligates an appropriation of the
ordering agency or unit. The amount obligated is deobligated to the extent that the agency or unit
filling the order has not incurred obligations, before the end of the period of availability of the
appropriation, in--

(1) providing goods or services; or

{2) making an authorized contract with another person to provide the reguested goods or
Services.

{e) This section does not--

{1} authorize orders to be placed for goods or services to be provided by convict labor; or

(2) affect other laws about working funds.

2. 48 C.F.R. 15.502-3; Federal Acquisition Regulations (FAR) 17.502-2

17.502-2 The Economy Act.

{(a) The Economy Act (31 1L.5.C. 1535) authorizes agencics t cnter into agreements to obtain
supplies or services from another agency. The FAR applies when one agency uses another
agency's contract o obtain supplies or services. If the interagency business transaction does not
result in a contract or an order, then the FAR does not apply. The Economy Act also provides
authority for placement of orders between major organizational units within an agency;
procedures for such intra-agency transactions are addressed in agency regulations.

(b) The Economy Act applies when more specific statutory authority does not exist. Examples of
more specific authority are 40 U.S.C. 501 for the Federal Supply Schedules (subpart 8.4), and 40
LLS.C. 11302(e) for Government wide acquisition contracts (GWACs).

(¢) Requirements for determinations and findings.

(1) Each Economy Act order to obtain supplies or services by interagency acquisition shali be
supported by a determination and {indings (D&F). The D&F shall—

(i} State that use of an interagency acquisition is in the best interest of the Government;

{i1) State that the supplies or services cannot be obtained as conveniently or economically by
contracting directly with a private source; and

(ii1) Include a statement that at least one of the following circumstances applies:

(A) The acquisition will appropriately be made under an existing contract of the servicing
ageney, entered into before placement of the order, to meet the requirements’ of the servicing
apgency for the same or similar supplies or services.

{B) The servicing agency has the capability or expertise to enter into a contract for such supplies
or services that is not available within the requesting agency.




(C) The servicing agency is specifically authorized by law or regulation to purchase such
supplies or services on behalf of other agencies.

{2} The D&F shall be approved by a contracting officer of the requesting agency with authority
to contract for the supplies or services to be ordered, or by another official designated by the
agency head, excepl that, if the servicing agency is not covered by the FAR. approval of the
D&F may not be delegated below the senior procurement executive of the requesting agency.
(3) The requesting agency shall furnish a copy of the D&F to the servicing agency with the
request for order.

(dy Payment.

(1) The servicing agency may ask the requesting agency, in writing, for advance payment for all
or part of the estimated cost of furnishing the supplies or services. Adjustment on the basis of
actual costs shall be made as agreed to by the agencies.

(2) If approved by the servicing agency, payment for actual costs may be made by the requesting
agency after the supplies or services have been furnished.

(3) Bills rendered or requests for advance payment shall not be subject to audit or certification in
advance of payment.

{4) In no event shall the servicing agency require, or the requesting agency pay, any fee or
charge in excess of the actual cost (or estimated cost if the actual cost is not known) of entering
into and administering the contract or other agreement under which the order is filled.

3. Defense Federal Acquisition Regulation Supplement (DFARS) Subpart 217.5,
Interagency Acquisitions

217.500 Scope of subpart,

(a) Unless more specific statatory authority exists, the procedures in FAR Subpart 17.5,
this subpart, and [oDI 4000.19 apply te all purchases, except micro-purchases, made for DoD
by another agency. This includes orders under a task or delivery order contraet entered into by
the other agency. (Pub. L. 105-261, section 8§14.)

217,503 Ordering procedures.

(&) When the requesting apency is within DoD, a copy of the executed determination and
findings required by FAR 17.502-2 shall be furnished to the servicing agency as an attachment to
the order. When a Dol contracting office is acting as the servicing agency, a copy of the
executed determination and findings shall be obtained from the requesting agency and placed in
the contract file for the Economy Act order.

4. BDepartment of Defense Instruction (Do) Number 4000.19, SUBJECT: Interservice
2nd Intergovernmental Support, August 9, 1995,

DoDI 4000:19, Section 4.6.3, Payment.

4.6,3. Payment. Reumnbursements for support provided via a support agreement must be executed
with a funds transfer instrument (c.g., Military Interdepartmental Purchase Request, Job Order)
in accordance with Chapter 26 of the DoD Accounting Manual (reference (k)) and Volume 11B
of the DoD FinancialManagement Regulation (reference (13). Bills and requests for payment
associated with support provided in accordance with a support agreement are not subject to audit
or certification in advance of payment. Support agreements entered into with non-DoD Federal
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activities obligate an appropriation of the ordering activity, andpayment may be required in
advance -- adjustment of estimated amounts paid in advance shall be made, as agreed, on the
basis of the actual support provided. Fees charged for intragovernmental support provided via
contract may not exceed the actual cost or, if the actual cost is not known. the estimated cost of
entering into and administering the contract.

5. Principles of Federal Appropriations Law, Third Edition, Volumes 1, 11, and IiL,

Principles of Federal Appropriations Law, 3", Ed., Vol. IL, Chapter 6, The Augmentation
Concept

As a peneral proposition, an agency may not augment its appropriations from outside sources
without specific statutory authority. When Congress makes an appropriation, it also is
establishing an authorized program level. In other words, it is telling the agency that it cannot
operate beyond the Jevel that it can finance under its appropriation. To permit an agency to
operate beyond this level with funds derived from some other source without specific
congressional sanction would amount to a usurpation of the congressional prerogative. Restated,
the objective of the rule against augmentation of appropriations is to prevent a government
agency from  undercutting the congressional power of the purse by circuitously exceeding the
amount Congress has appropriated for that activity. As one recent decision put it;

“When Congress establishes a new program or activity, it also must decide how to finance it.
Typically it does this by appropriating funds from the U.S. Treasury. In addition to providing
necessary funds, a congressional appropriation establishes a maximum authorized program level,
meaning that an agency cannot, absent statutory authorization, operate beyond the level that can
be paid for by its appropriations. An agency may not circumvent these limitations by augmenting
its appropriations from sources outside the government. One of the objectives of these limitations
is to prevent agencies from avoiding or usurping Congress™ ‘power of the purse.”

13-300248, Jan. 15, 2004 (citations omitted).

There 1s no statute which, in these precise terms, prohibits the augmentation of appropriated
funds. The concept does nevertheless have an adequate statutory basis, although it must be
derived from several separate enactments, Specifically:

. 31 U.S.CL§ 3302(b), the "miscellaneous receipts” statute.

. 31 U.S.C. § 1301(a), restricting the use of appropriated {unds to their intended purposes.
Early Comptroller of the Treasury decisions often based the augmentation prohibition on the
combined effect of 31 U.S.C. §§ 3362(b) and 1301(a). See, e.g., 17 Comp. Dec. 712 (1911}, 9
Comp. Dec. 174 (1902).

. 18 U.S.C. § 209, which prohibits the payment of, contribution to, or supplementation of
the salary of a government officer or employee as compensation {or his or her official duties
from any source other than the government of the United States.

Principles of Federal Appropriations Law, 3" Ed,, Chapter 12(B) Interagency
Acquisitions
(23" Actual cost”™: meaning and application
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Payment under the Economy Act, whether by advance with subsequent adjustment or by
reimbursement, must be based on “the actual cost of goods or services provided.” 31 U.S.C. §
1535(b). This applics to both infra- and interagency transactions under the Act. 57 Comp. Gen.
674, 684 (1978). Unfortunately, as the decisions have pointed out, neither the statute nor its
fegislative history address the meaning of the term “actual cost.” Id. at 681.

In setling out an analytical framework, it is useful to start by recalling that agencies using the
liconomy Act must avoid the unauthorized augmentation of their appropriations. B-250377, Jan.
28, 1993, Charging too much augments the appropriations of the performing agency. B-45108,
B-48124, Feb. 3, 1955; B-101911-0.M., Apr. 4, 1951. Charging too littie augments the
appropriations of the ordering agency. 57 Comp. Gen. at 682. In connection with this latter
proposition, GAQO quickly recognized that the Economy Act legislatively abolished the prior
decisional rule that limited the performing agency’s recovery to additional costs. 12 Comp. Gen,
442 (1932).28 Once this is accepted, the approach then becomes a matter of seeking to apply the
concept of actual cost consistent with the statutory objectives and such guidance as the
[egisiative history does provide.
The following passage from 37 Comp. Gen. at 681, describes this approach:
“While the law and its legislative history are silent as to what was meant by the term
‘actual cost” . . . the legislative history does indicate that . . . Congress intended to effect
savings for the Government as a whole by: (1) generally authorizing the performance of
work or services or the furnishing of materiails pursuant to inter- and intra-agency orders
by an agency of Government in a position to perform the work or service; {2) diminishing
the reluctance of other Government agencies to accept such orders by removing the
limitation upon reimbursements imposed by prior [GAQO] decisions [footnote omitted];
and (3} authorizing inter- and intra-departmental orders only when the work could be as
cheaply or more conveniently performed within the Government as by a private source.
Thus in determining the clements of actual cost under the Economy Act, it would seem
that the only elements of cost that the Act requires to be included in computing
reimbursements are those which accomplish these identified congressional goals.
Whether any additional elements of cost should be included would depend upon the
circumstances surrounding the transaction.”

Thus, the universe of costs may be divided into required costs and what we may term
“situational” costs,

Required costs consist in large measure of direct costs—expenditures incurred by the performing
agency which are specifically identifiable and attributable to performing the transaction in
question. As stated in 37 Comp. Gen. at 682: “The Economy Act clearly requires the inclusion as
actual cost of all direct costs atiributable to the performance of a service or the furnishing of
materials, regardiess of whether expenditures by the performing agency were thereby increased.”
One element of direct cost is the salary of employees engaged in doing the work. 12 Comp. Gen.
442 (1932). This means gross compensation. 14 Comp. Gen. 452 (1934). It includes. for
example, the accrual of annual leave. 32 Comp. Gen. 321 (1953); 17 Comp. Gen. 371 (1938).
Another common clement is the cost of materials or eguipment fumnished to the ordering agency
or consumed in the course of performance. Actual cost in this context means historical cost and
not current replacement or production cost. B-130007, Dec. 7, 1956. See also 58 Comp. Gen. 9,
14 (1978). This does not necessarily have to be the original acquisition cost, however, but may
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be the most recent acquisition cost of the specific kind of item provided to the requesting agency.
B-250377, Jan. 28, 1993. Related transportation costs are another reimbursable direct cost item.
Id.

Not every identifiable direct cost is reimbursable under the actual cost formulation. An
illustration is 39 Comp. Gen. 650 (1960). The Maritime Administration was activating several
tankers for use by the Navy. In the course of performing this activity, an employee of the
Maritime Administration’s contractor was injured, sued the United States under the Suits in
Admiralty Act, and recovered a judgment which the Maritime Administration paid from an
available revolving fund. While certainly a very real cost actually incurred in the course of
performance, the judgment was not “necessary or required in order to condition the tanker for
use by the Navy” (id. at 653}, and therefore was properly payable as a judgment and not as a
reimbursable cost which could be billed to Navy.

In addition to direct costs, it has long been recognized that actual cost for Economy Act purposes
includes as well certain indirect costs {overhead) proportionately allocable to the transaction.

E g, B-301714, Jan. 30, 2004; 22 Comp. Gen. 74 (1942). Indirect costs are “items which
commonly are recognized as elements of cost notwithstanding such items may not have resulted
in direct expenditures.” 56 Comp. Gen. 275 (1977); 22 Comp. Gen. 74. Indirect costs which (1)
are funded out of currently available appropriations, and (2) bear a significant refationship to the
service or work performed or the materials furnished, are recoverable in an Economy Act
transaction the same as direct costs. 56 Comp. Gen. 275 (1977), as modified by 57 Comp, Gen.
674 (1978), as modified in furn by B-211953, Dec. 7, 1984, Examples of indirect costs include
administrative overhead applicable to supervision (56 Comp. Gen. 275); billable time not
directly chargeable to any particular customer (B-257823, Jan. 22, 1998); and rent paid to the
General Services Administration attributable to space used in the course of performing Economy
Act work (B-211953, Dec. 7, 1984).

The costs discussed thus far are those which the Economy Act can fairly be said to require. In
addition, there may be others, so-called situational costs. The discussion in 57 Comp. Gen. 674
goes on to say: '

Id. at 683, 685. For example, under the rules stated above, depreciation is normally not
recoverable, however, because it is not funded out of “[The Economy Act] is not so rigid and
inflexible as to require a blanket rule for costing throughout the Government . . . . Certainly
neither the language of the Economy Act nor its legislative history requires uniform costing
beyond what is practicable under the circumstances. This is not to say that costing is expected to
be different in a substantial number of circurnstances. We are merely recognizing that in some
circumstances, other competing congressional goals, policies or interests might require
recoveries beyond that necessary to effectuate the purposes of the Economy Act, * * * * * % % x
* “[T]he term [‘actual costs’] has a flexible meaning and recognizes distinctions or differences in
the nature of the performing agency, and the purposes or goals intended to be accomplished.”

Id. at 683, 685. For example, under the rules stated above, depreciation is normally not
recoverable, however, because it is not funded out of currently available appropriations. 72
Comp. Gen. 159, 162 (1993); 57 Comp. Gen. 674.30 However, in 57 Comp. Gen. 674, in view
of the congressionally established goal that the performing agency (the government entity which
operated Washington National and Dulles International Airports) be self-sustaining and recover
Its operating costs and a fair return on the government’s investiment, it was appropriate to include
depreciation and interest as indirect costs. The performing agency chose to deposit the amounts
so recovered in the general fund of the Treasury as miscellaneous receipts. /. at 685-86.
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Another example of permissibie situational costs is where the performing agency is funded by a
statutorily authorized stock, industrial, or similar fund which provides for full cost recovery, that
is, beyond what the Economy Act would otherwise require, and the fund’s Economy Act work is
an insignificant portion of its overall work. In such a situation, there might be sound reasons for
charging all customers alike. B-250377, Jan. 28, 1993,

While particular circumstances might authorize some indirect costs beyond what the Economy
Act requires, their inclusion in the performing agency’s charges is not required but 1s
discretionary. Failure to recover them is not legally objectionable, except in the unlikely event it
could be shown to be an abuse of discretion. B-198531, Sept. 25, 1980.

The Economy Act was intended to promote interagency cooperation, not interagency bickering
over billings. Hence, the statutory scheme emphasizes the role of agreement. It contemplates that
application of the actual cost standard in a given case should be “primarily for administrative
consideration, to be determined by agreement between the agencies concerned.” 22 Comp. Gen.
74, 78 (1942). In the interest of intragovermnmental harmony, it has been held that the Economy
Act does not require the ordering agency to conduct an audit or certification in advance of
payment. 39 Comp. Gen. 548, 549-50 (1960); 32 Comp. Gen. 479 (1953). Nor does it require
the petforming agency to provide a detailed breakdown unless the agreement provides otherwise.
B-116194, Oct. 5, 1953, Payment is authorized “at rates established by the servicing agencyso
tong as they are reported to be based upon the cost of rendition of the service and do not appear
to be excessive.” 32 Comp. Gen. at 481.

While at times actual cost can be computed with precision, the Economy Act does not require
that the determination be an exact science. Cases on reimbursable work even before the
Economy Act recognized the acceptability of a reasonable and appropriate methodology over
“absolutely accurate ascertainment” which might entail considerable burden and expense. 3
Comp. Gen. 974 (1924). As stated in B-133913, Jan. 21, 1958, “[a]s long as the amount agreed
upon results from a bora fide attempt to determine the actual cost and, in fact, reasonably
approximates the actual cost,” the Economy Act is satisfied. One methodology GAO has found
to be reasonable and “consistent with the minimum legal requirements of the Economy Act” is
billing on the basis of standard costs derived from documented costs of the last acquisition or
production. B-250377, Jan. 28, 1993 (containing a detailed discussion); GAO, Jran Arms Sales:
DOD’s Transfer of Arms to the Central Intelligence Agency, GAO/NSIAD-87-114 {Washington,
D.C.: Mar. 13, 1987), at 8.

There are limits, however, and the “methodology” cannot be totally divorced from the
determination or reasonable approximation of actual costs. Thus, a cost allocation in which some
customers are paying excessive amounts and effectively subsidizing others is improper. 70
Comp. Gen. 592 (1991). So is an allocation based on the availability of appropriations (B-
114821-0O.M., Nov. 12, 1958), or a per capita funding arrangement not related to the goocis or
services acmally received (67 Comp. Gen. 254, 258 (1988)).

Agencies may waive the recovery of small amounts where processing would be uneconomical.
An agency wishing to do this should set a minimum billing figure based on a cost study. B-
156022, Apr. 28, 1966, The case for waiver is even stronger when the account to be credited
with the payment is no longer available for obligation. See B-120978-O.M., Oct. 19, 1954.
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AGENCY DISCUSSION
Sammarized Army Findings
After review and analysis of all available evidence pertinent to the six OSC referred allegations,
the Army determined the merits of these allegations as detailed below. Note, that Allegations and
1 and 2 as well as Allegations 3 and 4 are paired, respectively, given that the evidence is
applicable to both allegations but is presented once for each of the paired allegations in order to
avoid duplication of essentially the same discussion under each allegation.

OSC-Referred Allegation 1. The R2 Project office does not return to customers any
unused portions of its fee as required by the Economy Act (15 U.S. C. 1535). The
whistleblower stated that although the Ecenomy Act permits a federal agency to pay to
another agency in advance for goods and services, there is a requirement that the preper
adjustment of amounts paid in advance shall be made on the basis of the actual cost of
goods or services provided. Because the R2 Project Office does not track individual
customer expenses, if is unable to determine the actual cost of the goods or service provided
to each client individually and as a result is unable to return unused customer funds as
reqguired by the Economy Act.

OSC-Referred Allegation 2. The R2 Project Office’s failure to return unused client fees
constitutes an improper augmentation of its own budget. Allegedly, in FY 2007, the R2
Project Office collected or carried over fees frem previous years’ fees totaling nearly $21.47
million but enly had expenses of $13.78 million. Further, this nearly $8 million surplus
grew to an estimated $10 ~ $14 million in 2008. Instead of returning the surplus to clients
as required by the Economy Act, the excess funds remain in the R2 Office operating
account and are available to be used during subsequent fiscal years. As a result, the R2
Project Office is impermissibly augmenting its budget in violation of Federal
appropriations law.

Both Allegations 1 and 2 were unsubstantiated.

The allegations posed above relate to the subject of Reimbursable Order Processes. The 10
found that this allegation was not supported by any evidence, and was in fact contradicted by the
evidence presented. As the evidence bears out, the R2 Office was entirely financed by customer
fees. The R2 Project Office, as a service organization, was funded as a reimbursable entity (i.e.,
the R2 Office was not appropriated funding directly by Congress.) The CECOM Life Cycle
Management Command had published a Memorandum for Record, dated 14 December 2004,
which summarized existing statutory and regulatory guidance and discussed proper procedures
for reimbursable relationships [TAB K}. This Memorandum was prepared by the CECOM
Deputy Chief of Staff for Resource Management Office (G-8) and signed by the CECOM Chief
of Staff. The Memorandum discusses existing policy, augmentation, and proper reimbursable
procedures. Under paragraph 4, Proper Reimbursable Procedure [TAB K, page 3], guidelines
are provided for the acceptance of funds, management of funds, transfer of charges, notification
of funding needs, and return of excess funds as required.

Under an appropriation bill or continuing resolution authority (CRA), prior year appropriations
may be carried over into the new Fiscal Year (FY) as long as that appropriation is not expiring.
Research, Development, Test and Evaluation (RDT&E) and Other Procurement, Army {(OPA)
are multiple year appropriations. Operations and Maintenance, Army (OMA) funds are one year
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appropriations requiring the funds to be expended in the year of execution. OMA funded
customers are required to provide new (current vear) funds to performing agencies each fiscal
vear for services performed in that FY. The 10 found that the R2 Office used carry-over funds to
cover costs for the following FY requirements.

In order to determine if the R2 Office appropriately carried over client fees, an order by order
audit should have been requested and conducted. The CECOM IR conducted a review (not an
inquiry or audit) of a random sample of R2 FY 2007 contract obligations. The CECOM IR
reviewed the associated R2 Office reimbursable rates by evaluating fees and services provided
by the CECOM Legal and Acquisition Offices in support to the R2 Office. The CECOM IR
review stated:
“We randomly sampled ten FY 2007 contract obligations and their associated
reimbursable rate fees from the R2 database totaling about $39 million and were able to0
identify all of those obligations and fees in the Army Standard Operations and
Maintenance Army Research and Development Systems (SOMARDS) (accounting) or
Mechanization of Contract Administration Services (MOCAS) systems. In addition, we
examined the R2 legal and acquisition expenses paid during FY 2007 and were aiso able
to accurately identify those expenses in SOMARDS. As a result, we are confident the R2
Project Office is accurately accounting for incoming funds and operating expenses.”
[TAB G-1, page 4.

Therefore, the 10 concluded that in his professional judgment, the approach taken by the
CECOM IR to review a sample of customer orders from FY 2007 was a reasonable approach for
thetr review.

The supporting evidence reviewed as part of this investigation substantiates the R2 Office had
appropriate mechanisms in place to understand their workload and operating expenses and used
appropriate accounting principles to mitigate the risk of a violation occurring. However, though
an inquiry or complete audit hias not been performed, I find that the use of a random sample fora
review is 4 sound and reasonable approach. Nevertheless, the IO commented that “{i]f a point of
criticism could be levied, the CECOM IR, understanding the full breadth of appropriations the
R2 Office dealt with, should have ensured their random sample contained at least one sample of
each appropriation type for their review. The CECOM IR report should have amplified the types
of appropriations reviewed in the results paragraph to give the independent reader a more
complete understanding of the review effort.” Though [ agree with the IO’s assessment, 1, find
that the random review conducted was reasonable and adequate upon which to base a conclusion
that the appropriate accounting principles were in place.

Therefore, the evidence reflected that the R2 Office returned unused client fees for expiring
appropriations. Client fees reimbursed by multi-year appropriations were carried over to pay for
services that continued into the next fiscal year such as contract administration. Funds were
managed i accordance with Army Regulation 37-100 as testified to by (Former) Team Lead
Program Analyst R2 office. Funds received by the R2 Office were accepted either as direct cite
or reimbursable. Direct Cite funds were obligated on contract. The reimbursable funds were
utilized to pay for services rendered by the R2 Office. Incoming customer reimbursable orders
were independently reviewed by the CECOM LCMC Resource Management Directorate,
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Management Accounting Branch. Personnel in the Management Accounting Branch established
the Job Order Accounting Number (JOAN) in SOMARDS, the Army’s financial accounting
system. The expiration date of the incoming custorer order determined the expiration date of the
JOAN as dictated by the obligation life of the appropriation. A separate JOAN was established
each incoming reimbursable order. At times, the R2 Office managed over 2000 JOANSs.

Lastly, I am in agreement with a conclusion reached by 10 CECOM 15-6 10 (3), and I, too
believe there is no need for the Army to have conducted an audit by the Army Audit Agency or
other body even for a single fiscal year. Since up this point in time, there have been three
assessments into the R2 Project Office procedures the (Initial AR 15-6 investigation undertaken
by 10 CECOM 15-6 10 (2), the Army CID, and the investigation undertaken by 10 CECOM 15-
6 10 (3)), each leading to the conclusion that ne violations of the Economy or Anti-deficient Act
occurred, the usefulness of this exercise is highly questionable.

OSC-Referred Allegation 3. A memorandum purportedly written in 2008 by Mr. CECOM
G8 (Retired)CECOM G8 (Retired), the CECOM LCMC G8 Officer, acknowledging the
need fo track individual customer expenses to ensure compliance with the Economy Act,
was provided by the whistleblower to OSC. No action has been taken to implement such a
tracking systeni. 1

OSC-Referred Allegation 4. The R2 Project Office’s failure to track individual customer
expenses or implement a tracking system for customer expenses constitutes a failure to
comply with the Economy Act and gross mismanagement on the part of CECOM LCMC,

Both Allegations 3 and 4 were unsubstantiated.

In order to address the merits of the above related allegation, it is important to note that we
must rely on those with the most direct knowledge of the R2 Project Office processes to provide
a factual basis to determine whether these allegations have been substantiated. In the instant case,
both Ms. Former Project Manager, R2 Project Office and Ms. (Former) Team Lead Program
Analyst R2 office and not Mr. CECOM G8 (Retired) are the subject matter experts on this issue.
However, the 10 interviewed all three individuals.

In 2008, Mr. CECOM G8 (Retired) was the CECOM LCMC G8 Director.' In that position,
his job was to advise on overall fiscal for all of CECOM. He did not work with individual
contracts or programs as his role addressed individual budgetary impacts and policies for the
entire Command. His statement that there was a need to track individual customer expenses to
ensure compliance with the Economy Act does not reflect knowledge of the R2 Program office
or administration of the R2 Program costs. At that time, Mr. CECOM G8 (Retired) was not in
the best position to be aware of the specific cost tracking mechanisms that were implemented at
the time on the R2 contract. Mr. CECOM G8 (Retired)'s statement that R2 cost tracking systems
did not exist at the time reflects his lack of awareness and knowledge on the R2 program. It was

13 In its 30 November 2010 transmittal to the Secretary, OSC provided a copy of U.S. Army CECOM Life Cycle
Managemen: Command, Draft Report 4-A-08, May 7, 2008, by. CECOM IRAC Evaluator and CECOM IR Lead
Evaluator, and Draft Response, by CECOM G8 (Retired), G-8. [TAB'B].

“ Though CECOM G8(Retired)retired from Government service in 2009, he was interviewed by the 10 on 15
February 2011 and 9 October 2012,
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not Mr. CECOM G8 (Retired)'s responsibility to have any level of detail in this area on the R2
program.

On the other hand, in 2008, Ms. Former Project Manager, R2 Project Office was the R2
Program Manager. She was in the best position to have personal knowledge of the cost tracking
systems in place to track reimbursable funding coming into the R2 office as well as hours
associated with performance of the administrative functions on the contract. In her position, she
would be aware of all implementing systems and be able to best explain their function. The level
of detail she provided to the [O with respect to IDS and the use of SOMARDS reflects
knowledge of these systems and rebuts any statements made by others outside the program
inferring that cost tracking systems did not exist. A discussion of these details follows.

The sworn statements of Former Project Manager, R2 Project Office and Ms. (Former) Team
Lead Program Analyst R2 office of the R2 Project Office coupled with the work conducted by
the CECOM Internal Review demonstrates that the R2 Project Office did in fact have an
established process to track individual customer expenses that ensured compliance with the
Heonomy Act. Ms. Former Project Manager, R2 Project Office and (Former) Team Lead,
Program Analyst R2 Office statements show that the Project Office accepted funding through the
Military Interdepartmental Purchase Request (MIPR) process and that cach MIPR was properly
annotated by the customer providing the funds with the required Economy Act statement. The IO
noted that “Funds received were categorized as Direct Cite or Reimbursable and as stated in Ms.
Former Project Manager, R2 Project Office’s testimany was generally provided by separate
funding documents. Upon receipt, the Project Cffice assigned a Job Order Account Number
(JOAN). The reimbursable JOANs were used to cover the expenses of the R2 Office for
providing the service while the Direct Cite JOANs were obligated on contract to acquire the
product or services requested by a particular customer.”

The 10 commented that based on the gathered evidence, he recognized that a critical aspect of
the R2 Office is Electronic Contract Business System (ECBS) also referred to as the Integrated
Data Environment (IDE). The ECBS is a Business Intelligence tool containing different modules
to track the work of the various areas ~ business development, pre-award, post-award, closeout
and budget. The ECBS was able to track the MIPR number, the JOAN number, date, amount
and what task order the direct cite work was placed on and what the JOAN was used against. The
IO was impressed by Ms. Former Project Manager, R2 Project Office’s testimony that “The IDE
was the pulse of the organization. It contained different modules to track the work of the various
areas-business development, pre-award, post-award, closeout and budget.. For each of these
areas, there were SOPs, a to-do list which appeared for each employee, and clean up reports to
check on data integrity. The IDE was used 24/7 by our customers and the R2 staff. It was the
key to efficient management of such a large program.” Further, Ms. Former Project Manager,
R2 Project Office went on to state that during her time in the R2 Project Office there were
approximately 3 green belt projects and 1 black belt project to improve the efficiencies of the
internal processes. =

"5 Green Belt projects and Black Belt projects refers to the Army's Lean Six Sigma program analysis designed to
increase productivity or reduce errors which was in effect at the time in question.

B



Ms. Former Project Manager, R2 Project Office further stated to the 10 that “The IDE was
used to track all of our expenses. The IDE allowed the budget team to track the MIPRs when
they came in. It identified which task order the money would be placed on (direct cite) and what
R2 expense the money was allocated against (reimbursable JOAN).” As illustrative of Ms.
Former Project Manager, R2 Project Office’s detailed knowledge of the workings of the R2
Office, Ms. Former Project Manager, R2 Project Office provided the IO with an information
paper reciting the history of the R2 ECBS. That information paper is quoted below:

The R23G Project Office is a CEOCM organization chartered by the CECOM DCG to
manage the R2 suite of contracts. In order to manage the large number of customer
requirements and warded task orders the R2 Electronic Contract Business System
(R2ZECBS) was developed. The tool provides the ability to: 1) Monitor and maintain all
contract actions and task order requirements; 2) Serve as a repository of all
documentation pertaining to contractual actions as well as internal office documentation;
3) Store and monitor Program Office financial matters through a budget application; and
4) Execute reports on all aspects of the organization. The tool was developed to expedite
the task award process and ensure visibility of all contract actions.

The first generation of the RZECBS was developed in Domino by EDS (contractor) in
1998 for the first generation R2 Contracts,

In 2003, the second version was built in Domino by EDS for the second generation of R2
Contracts. In 2006 work began on the second generation system to convert the
application from Domino to SQL and SharePoint. This conversion was performed by a
contractor, Banc3.

In 2008, the third revision of the R2ZECBS started development in anticipation of the R2
third generation contracts. In 2008 the third revision was brought on line with known
issues and the Bane3 contact was not renewed. In 2009, development and remediation
was transferred to Viatech contractors under a CECOM Software Engineering Center
(SEC) contract and in 2010 further transferred to CECOM SEC Government employees
matrixed to the Rapid Response Project Office. This Government team is now conducting
sustainment of the existing R2ZECBS system.

Sustainment includes addressing issues with the system as they arise and performing
security and performance updates as mandated to meet DoD) requirements. The RZECBS
web application is used by the R23G Project Office, Army Contracting Command-APG,
CECOM Legal, R23G Prime Contractors, and all customers.

The current R2ZECBS tool provides the office with the ability to view complete task history
including all documentation, correspondence, and budget information. It integrates contractual
actions with budget information and documentation, ensuring that all funding documents are
accounted for and tracked to their respective task order/modification. It also maintains and
associates task documentation to each contract action. Files associated with specific actions are
held and accounted for per action, enabling streamlined tracking and efficient document retrieval
when necessary.

The tool also includes the R2 budget application which tracks the R23G internal budget. The

tool tracks incoming reimbursable fee down to each individual funding document and also tracks
all outgoing expenses. Expenses paid from R2 Office fee is linked to the fee received allowing
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for full accountability of funds from receipt as fee to payment towards an expense. The budget
application also provides detailed reporting capabilities.”

To put the above comments into perspective, the 1O stated that he was particularly impressed
with Ms. Former Project Manager, R2 Project Office’s testimony that from her perspective,
“There is no doubt in my mind that the system was the best tool available. My perspective is that
it was sufficient to meet the requirements of the Economy Act and gave appropriate control and
also appropriate insight into the expenditures of the program. The IDE was a tremendous tool
that allowed us to tract all the financial information and all of the contracting actions.”

Ms. Former Project Manager, R2 Project Office further explained to the IO that the IDE was
used to track all expenses and MIPRs. The IDE also identified which task order the money
would be placed on and what R2 expense the money was allocated against (reimbursable JOAN).
The IDE met the requirements of the Economy Act and gave appropriate control and insight into
the expenditures of the program. Thus, the IO appropriately concluded in his investigation that a
process to track incoming funds was in place and adhered to in terms of setting up individual
accounts. Moreover, the R2 Office was conscious of FY carry over and adjusted their operating
principles based upon input from the CECOM G-8.

The 10 found that the R2 Project Office tracked and reported expenses on a quarterly basis.
On 7 July 2008, a Memorandum for Record was published to the R2 Project Office regarding 4"
Quarter Administrative Support Costs. [TAB L]. The memorandum states in paragraph 2: “Asa
result of the 4" Quarter review of the R2 Project Office overhead, the amount of fee to be
collected will be reduced. As of this notice, but no later than, 7 July 2008, please begin
collecting .5% on all new tasks and existing contracts for the remainder of the fiscal year.” The
memorandum also goes on to address expiring funds in paragraph 5. The evidence here shows
the R2 Office was concerned with FY carry over and would adjust their operating principles
based upon input from the CECOM G-&.

Further, the IO cited that the CECOM IR draft report under Paragraph B, Results, states “We
randomly sampled ten FY 2007 contract obligations and their associated reimbursable rate fees
from the R2 database totaling about $39 million and were able to identify all of those obligations
and fees in the Army Standard Operations and Mainienance Army Research and Development
Systems (SOMARDS) (accounting) or Mechanization of Contract Administration Services
(MOCAS) systems. In addition, we examined the R2 legal and acquisition expenses paid during
FY 2007 and were also able to accurately identify those expenses in SOMARIDS. As a result, we
are confident the R2 Project Office 1s accurately accounting for incoming funds and operating
expenses.” It is noteworthy 1o state that given that the IO is also CERDEC’s Deputy Director,
he was ideally suited to be the 10 in the instant investigation and provided some insight into his
expert knowledge on the day to day workings of the R2 Office when he described the mechanics
of the SOMARDS/MOCAS systems in his ROL Briefly, he explained that SOMARDS is a
comprehensive accounting system designed to serve as the standard system for all Army
Material Command major subordinate commands, including CECOM. On the other hand, under
the MOCAS Data Sharing Initiative, contractors are provided with data extracts twice a month.
The data is in an clectronic format and reflects contract deliveries, payments, obligations,
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modifications, and similar data. MOCAS is a disbursing system.'® The IO concluded by stating
that “[c]learly, a process to track incoming funds was in place and adhered to in terms of setting
up individual accounts.”

Based on the above evidence, the IO concluded in his report that:

“The R2 Project Office was able to track workflow of the office and had an appropriate tool to
assist with the management of the office. The supporting evidence reviewed as part of this
investigation substantiates the R2 Office had appropriate mechanisms in place to understand
their workload and operating expenses and used appropriate accounting principles to mitigate the
risk of a violation occurring. Based on the randomly sampled ten FY 2007 contract obligations
and their associated reimbursable rate fees...it is my professional judgment that no violation of
the Economy Act occurred.”

The 10 also concluded that based on the randomly sampled ten FY 2007 contract obligations and
their associated reimbursable rate fees , it was his professional judgment that the “approach taken
by the CECOM 1R to review a sample of customer orders from FY 2007 was a reasonable
approach for their review” and there was no violation of the Economy Act.

As reflected by these witnesses” testimony as well as the other documentary evidence gathered
during the investigation, the 10 found it persuasive and abundantly evident that the R2 Office
had appropriate mechanisms in place to understand and track their workload and accurately
account for incoming funds and operating expenses. Moreover, the R2 Project Office used
appropriate accounting principles to mitigate the risk of a fiscal violation. Lastly, the [0
concluded that a random sample of ten FY 2007 contract obligations and their associated
reimbursable rate fees showed that no fiscal violations occurred. In summary, the 10 found that
the R2 Project Office had an established process to track individual customer expenses that
ensured compliance with the Economy Act.

Based on the above evidence in toto, I agree with the 10 that the R2 Project Office was able to
track workflow of the office and had an appropriate tool to assist with the management of the
office. The supporting evidence reviewed as part of this investigation substantiates the R2

% The IO further explained that “SOMARDS is a comprehensive accounting system designed to serve as the
standard system for all Army Material Command major subordinate commands. The system is used to account for
appropriated funds, such as Operations Maintenance Army (OMA}, Research and Development (R&D?,
Procurement and other miscelianeous types of funding. SOMARDS allows for the electronic input of
documentation into the accounting system for committing and obligating funding. Various fransaction codes allow
for the processing of commitments and obligations into the accounting system. Data can be extracted electronically
and reflects execution of funding at various levels. Execution data; to include commitments, obligations, expenses,
and disbursements can be extracted 4t the document level detail as well as Element of Resource (EOR). The
Element of Resource (EOQR) is a four-digit code, which identifies the type of resource being employed or consumed
(such as military personnel, civilian personnel, travel of personnel, utikities and rents, and communication). This
information is used for the liquidation or close out of each document within the accounting system. Data can also be
extracted at the army management structure (AMS) code level to determine whether or not there are any reporting
issues such as over obligations and over disbursements, Under the MOCAS Data Sharing Initiative, contracters are
provided with data extracts twice a month, The data is in an electronic format and reflects contract deliveries,
payments, oblipations, modifications, and similar data. Contractors can use this data in several ways to improve the
payment process and to expedite confract closeout. MOCAS is 4 disbursing system.”
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Office had appropriate mechanisms in place to understand their workload and operating expenses
and used appropriate accounting principles to mitigate the risk of a violation occurring. I find
that based on the randomly sempled ten FY 2007 contract obligations and their associated
reimbursable rate fees, there was no violation of the Economy Act.

OSC-Referred Allegation 5. My. Director CECOM IRAC Office, the Head of the CECOM
LCMC Internal Review office, has not officially issued the Draft Report 4-A-08 which
would have revealed the Economy Act violations and expense tracking problems within the
R2 Project Office.

This allegation is only partially substantiated in that Mr. Director CECOM IRAC Office did not
publish a “final” or “formal” report. However, he issued what he and others considered to be an
“informal” final report to the customer, thus, he was in compliance with the governing regulatory
requirement of AR 11-7.

An exit briefing was provided to Mr. Director LRC(Retired) in March 2008, including the results
of the IR Review, and recommendations to the LRC directors and the CECOM G8. The (38 non-
concurred with the IR recommendations. The G8 felt that it was necessary for the R2 office to
document actual expenses incurred for each customer and charge each customer accordingly. Mr.
Director CECOM IRAC Office stated that because of the IPT s efforts, he never issued a
“formal” final report. However, he stated that the e-mail he sent to Mr. Director LRC(Retired) on
21 August 2008 became the “informal” final report to Mr. Director LRC(Retired), the customer.
Director CECOM IRAC Office stated that he did not think that Mr. Director LRC(Retired)
“liked my answer (I had reiterated what CECOM G8 (Retired) had provided me with his
response to our recommendations). But at least Mr. Director LRC(Retired) knew what his R2
Office had to do to be in compliance with the Economy Act.” Mr. CECOM G8 (Retired) had
been concerned with the calculations of the fees being charged to the customer which Mr.
CECOM (8 (Retired) thought was fine to estimate how much to charge a customer in the
beginning but you would still have to calculate how much it cost you to do the work for a
particular contract and then go back to the customer and reconcile the final fee. Mr. Director
CECOM IRAC Office thought would be solved by introducing a new software system to
determine those calculations. AR 11-7 indicates that a final report can be released through
informal communications and Mr. Director CECOM IRAC Office considered the e-mail traffic
to constitute sufficient informal means of transmitting the final report. Also, Mr. Director
CECOM IRAC Office stated that it is not unusual for his office not to issue final reports and just
issue draft reports.
Mr. Director CECOM IRAC Office stated that regarding the “informal” final report that
he issued to Mr. Director LRC(Retired), Mr, CECOM IRAC Lead Ivaluator:
“probably never realized that the email served as our final report. Also, it was or policy
(from my previous director) that all reports would be issued to the customer who
requested the review. It never went any higher unless there were major issues. I didn’t
feel that the results of our review were major. Paragraph 5-2 of AR 11-7 (dated Oct 2007)
states ‘Different forms of reports include formal written reports, memorandum, briefing
slides, or other presentation materials’ while paragraph 5-2b states ‘The purpose of
review reports are to (1) Communicate the results of reviews to those charged with
governance, the appropriate officials of the review entity, and the appropriate oversight
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officials.” Mr. Director LRC(Retired) was the appropriate official of the reviewed activity
while Mr. CECOM G838 (Retired) was the appropriate oversight official when it came to
funding polices. Periodic updates from May 2008 through July 2009 were provided to the
CECOM Chief of Staff at the time of the review. Also, | informed, the AMC IR Director
that my office had been working on a review of the R2 Office. In hindsight, if we were to
do this réview again, | would make sure that I and the IR team mef with the Director of
(8 during the fieldwork phase of the review and get her viewpoints/decisions when it
came to charging a flat percentage fee. [ would also research other audits that covered the
same subject to determine if there were any precedents already established.” {4 October
2012).

However, given the above events, though the IO determined that the IR office did not issue a
final report, based on all of documentary and testimonial evidence gathered during his
investigation and as detailed below in the discussion that follows, | agree with the 10°s
conclusion and recommendation that given the issues which surfaced during the Internal
Review’s review of the R2 Project Office business processes and the subsequent work
undertaken by the affected stakeholders who comprised the Internal Process Team (IPT) (the R2
Project Office, CECOM G-8, CECOM Legal, CECOM Acquisition Center, and CECOM
Software Engineering Center) to “earnestly” work to address those issues , they used as their
foundation the recommendations by the CECOM Internal Review and CECOM G-8 to improve
the R2’s calculations of actual costs. Therefore, I adopt the I0’s conclusion and recommendation
that “the intended cutcomes of the Internal Review’s Draft Report findings and
recommendations were being acted upon and the Draft Report with G-8 comment should stand
as the final report.”

The CECOM IR Office conducted neither an inguiry nor audit. The CECOM IR was asked
to conduct a review of the R2 Project Office focusing on R2’s methodology and compliance with
setting reimbursable rates and how incoming funds for the R2 Office are allocated against costs.
The review was initiated at the request of Director LRC(Retired), Director of the CECOM
Logistics and Readiness Center (LRC) at that time. The objectives of the review were provided
by Mr. Director LRC(Retired) through Ms. Sandra S. Former Project Manager, R2 Project
Office, Chief of the R2 Project Office, for communication with the CECOM IR Office and set
the conditions in terms of the review’s objectives [TAB M].

This Draft Report did not indicate at any time that the R2 office was in violation of the
Economy Act with its process for reimbursable costs. This is further substantiated in the Exit
Briefing, the draft CECOM IR Final Report, and the Army Audit Agency (AAA) Report on Flat
Fees for Contracting and Contract Management Services. Each document referenced reinforces
that the CECOM IR was conducting a review. This is stated on the Background slide [TAB N]
of the Exit Briefing [TAB NJ; under the Authority, Background, Objectives, and Scope and
Methodology paragraphs, paragraphs 1, 2, 3, and 4 respectively, on page 2 of the draft Final
Report {TAB G-1], and the Executive Summary of the AAA Report [TAB O].

As there was no inguiry or audit, there are no findings within the evidence which suggests there
was a violation of the Economy Act or the Anti-Deficiency Act. Two specific results were
summarized in the Exit Briefing: (1) R2 is in compliance with current CECOM LCMC SOP
(emphasis added: Standard Operating Procedures)/Guidance; and (2) The R2 Project Office is
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properly accounting for all incoming funds and operating expenses. These results are stated on
pages 6 and 7 respectively of TAB N. Evidence within the draft Final Report substantiates this
further. Paragraph 5.B results state: “We determined that the R2 Project is properly accounting
for all of its incoming funds and operating expenses.” [Page 4 of TAB G-1]. Additionally, the
report had four recommendations contained in the exit briefing to Mr. Director LRC(Retired), (4
April 2008) [TAB N] which are discussed below.

The IO discussed in detail the internal review processes applicable to IR reviews and found
that the Internal Review Office fully complied with those regulatory requirements. Generally, in
accordance with Army Regulation (AR} 11-7, Army Internal Review Program, [TAB P], the
Internal Review Office must issue reports communicating the results of completed reviews. The
written draft report and the exit briefing both communicated the findings to the concerned
parties,

The CECOM Internal Review Office complied with AR 11-7 dated October 26, 2007.17
[TAB P]. The CECOM IR review was not terminated at any point in time other than at the close
or conclusion of the effort. AR 11-7 sets the conditions regarding planning the review;
supervising the staff; obtaining sufficient, competent, and relevant evidence; and preparing
review documentation. The review was initiated at the request of Director LRC(Retired),
Director of the CECOM Logistics and Readiness Center {(LRC) at that time. The objectives of
the review were provided by Mr. Director LRC(Retired) through Ms. Former Project Manager,
R2 Project Office Chief of the R2 Project Office, for communication with the CECOM IR Office
and set the conditions in terms of the review’s objectives. The IR evaluators assigned were Mr.
Michael J. CECOM IRAC Lead Evaluator and Mr. Daniel T. CECOM IRAC Evaluator. Messrs.
CECOM IRAC Lead Evaluator and CECOM IRAC Evaluator conducted their field work
between January 22, 2008 and March 18 2008. On March 28, 2008, an Exit Briefing (emphasis
added: an Exit Conference by AR 11-7 standards) was conducted with Mr. Director
LRC(Retired), the initiator of the study effort. The Exit Briefing covered: Background;
Guidance; Methodology; Objective; Results; and Recommendations.

Four Recommendations were offered for consideration:
a. Recommendation #1 ~ Obtain DCSRM (emphasis added: Deputy Chief of Staff,
Resource Management) approval in writing for the R2’s customer reimbursable rate;
b. Recommendation #2 — Obtain CECOM LCMC {emphasis added: Life Cycle
Management Command) Legal opinion to suppert R2’s use of percentage rate;
¢. Recommendation #3 — Obtain CECOM LCMC Legal opinion on the amount of funds R2
can carryover from FY to FY;
d. Recommendation #4 — Consider discontinuing the SEC (emphasis added. Software
Engineering Center} R2 fee model study.

In addition to the Exit Briefing, the CECOM IR stated a Final Report would be published in the
April 2008 timeframe. A draft final report was released 7 May 2008 authored by Mr. CECOM
IRAC Lead Evaluator and Mr. CECOM IRAC Evaluator for review and comment. Several
versions of the draft report were written beginning with a report which effectively was a
summarization of the CECOM IR effort in outline form (dated 22 February 2008.) [TAB G-2].

" The October 26, 2007 version was the version operative during the time of the review in question. AR 1107 has
since been revised and was superseded by versions dated July 15, 2001 and its current version dated June 22, 2011
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This initial draft was reviewed by Mr. Director CECOM IRAC Office and recommendations
for improvement were suggested in terms of information depth, suggested actions, grammatical
and format structure over several draft reports in successton (18 March, 20 March and 27 March)
[TAB G-3, G-4, and G-3] leading up to the release of the final draft report. Review of these
documents suggests Mr. Director CECOM IRAC Office’s did not influence the writers’
perspective on their findings nor was there any indication/documentation discovered that would
indicate the authors had issues/concems with the recommended changes. [TAB J-3, 4 October
2012]. The evidence suggests no issues or non-concurrences were identified with the initial
review objectives, scope and methodology of the review, nor the results presented. The issues at
play are the Suggested Actions (specific recommendations) for the CECOM G-8.

With respect to the CECOM IR Report titled “Review of the Rapid Response Project Office
Reimbursable Rate Process”, Report 4-A-08, dated 7 May 2008 [TAB (3-1], it was authored by
Mr. CECOM TRAC Evaluator, Internal Review Evaluator, and, Mr. CECOM IRAC Lead
Evaluator, Senior Internal Review Evaluator. The report approver would be Mr. Director
CECOM IRAC Office, Director Internal Review Office. The CECOM IR review was focused
on two objectives: (1) Determine R2’s process for setting customer reimbursable rates; and (2)
Evaluate R2’s accounting of its incoming funds and operating expenses. The results can be
found on pages 3 and 4 of TAB G-1. Summarizing, the CECOM IR found that beginning in the
second quarter of FY 2007 the R2 Project Office switched to charging its customers a .5%
reimbursable rate. The result of the switch was based on an internal R2 audit that determined the
R2 Office may have excess funds compared to their planned financial requirements. In
conclusion the CECOM IR agreed with the R2 Project Office charging a percentage rate.
Regarding the accounting of funds and operating expenses, the CECOM IR determined the R2
Office was properly accounting for all of its incoming funds and operating expenses.

It is interesting to note that both Mr. CECOM IRAC Lead BEvaluator and Mr. CECOM IRAC
Evaluator raised concerns regarding potential Economy Act violations in their sworn statements,
both of which were dated 19 January 2011. [TABS H-1 and I, respectively]. No references to
other violations, Anti-Deficiency Act in particular, were raised in Mr. CECOM IRAC Lead
Evaluator’s or Mr. CECOM IRAC Evaluator’s statements. Mr. Director CECOM IRAC Office
also raised concerns regarding potential Economy Act violations in his Sworn Statement dated
13 January 2011. As such, the evidence reviewed suggests no difference of opinion between the
principle reviewers, Messrs. CECOM IRAC Lead Evaluator and CECOM IRAC Evaluator and -
their supervisor . '

The evidence reviewed suggests at the time of the Internal Review draft Final report, there
were no concerns with Economy Act violations based on the review of the sample data.
Furthermore, the follow-on efforts of the Integrated Product Team and actions put in place to
account for the R2 Project Office don’t indicate concerns either. There is no evidence presented
which addresses the obvious question to ask which is why in 2011 could sworn statements raise
concern with Economy Act violations if all the IPT members, and in particular the CECOM IR,
concluded in 2008 that there were none?”

Nonetheless, AR 11-7, paragraph 5-12a states “Providing a draft report with findings for

review and comment by responsible officials of the reviewed entity and others helps the
evaluators develop a report that is fair, complete, and objective.” Paragraph 5-12e goes on to
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state “When the reviewed entity’s comments are inconsistent or in conflict with the report’s
findings, conclusions, or recommendations or when planned corrective actions do not adequately
address the evaluators recommendations, the evaluators should evaluate the validity of the
reviewed entity’s comments. If the evaluators disagree with the comments, they should explain
in the report their reasons for disagreement. Conversely, the evaluators should modify their
report as necessary if they find the comments valid and supported with sufficient, appropriate
evidence. [TAB PL

The 10 grappled with the concerns that had been expressed by the CECOM G-8 with respect
to the draft report’s comments findings and conclusions and carefully analyzed what the G-8 had
provided by way of feedback to the IR Office and how CECOM G-8 attempted to reconcile its
concerns with the position taken by the CECOM Legal Office. To that end, the 1O focused on the
G-8’s comments to the IR draft Final Report. The following is extracted from the draft Final
Report and provides the G-8’s position relative to the draft Final report’s concluding portion
entitled “Suggested Action for the G-8":

“Suggested Action for the G8:

Action 7A: Approve in writing the R2 Project Office charging their customers a percentage
as a reimbursable rate. This methodelogy is based on actual and real time workload which is a
more exact methodology than any other fee reimbursement scenario that has been reviewed. The
R2 Office should conduct quarterly reviews of their financial posture and determine if a rate
adjustment is deemed necessary. The quarterly review process would bring both the R2 Project
~ Office and the G-8 in compliance with the intent of the CECOM LCMC SOP on reimbursable
rates.

Command Comments and Action Taken:

(-8 non-concurs on Action 7A.

The Economy Act (31 U.S.C. Sec. 1553 (b)) states that agencies are required to recover the
actual cost of goods and services provided. The level of effort should be specifically identifiable
to the customer order. While the Economy Act requires the recovering of the actual costs, it
provides some flexibility on how costs should be recovered. Whether the estimating method is
per hour or percentage of sales, actual costs must be recovered. The method used would not
require written approval from the G8.

A review of the financial posture and a rate adjustment would not be necessary since the orders
should be adjusted to the actual cost of the customer order when completed. If collections were
more than the actual costs, the excess should be returned to the customer; if the reverse were
true, the customer should be contacted to obtain more funding.

The G8 would recommend the SEC Fee Model Study be continued with the idea of tracking
actual costs of the customer to the fees being charged. With the development of such a model, it
should serve to minimize the effect of any additional workload requirements and provide a tool
to monitor and support future admin support charge computations.”
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The 10 provided the following assessment of the G-8’s position relative to the draft Final
report’s concluding portion entitled “Suggested Action for the G-8™

“Tt is reasonable to conclude the G8 non-concurrence was based on mandating a method in
writing for the R2 Office to use. Professional judgment comes into play. Professional judgment
represents the application of the collective knowledge, skills, and experiences of all personnel
involved in this case, the CECOM G8, CECOM IR, CECOM Legal, and the R2 Project Office.
Various methodologies or techniques exist in cost estimating.

No matter what the estimating technique, the program manager in this case the R2 Project
Office, must ensure the cost estimate completely defines the program or services to be provided
and is technically sound and reasonable. The cost estimate must be defensible with well-reasoned
analysis, A program manager who is totally familiar with the program's cost estimate, including
the rationale for the method(s) used to develop that estimate, generally has a greater chance of
maintaining control of the cost of that program.

It is reasonable 1o conclude that Action 7A could not have been addressed by the CECOM
(G8. While the G-8 provides statutory and regulatory guidance and discusses proper procedures
regarding reimbursable rates, the R2 Project Office was in the best position to determine the cost
methodology to be used based on their professional judgment and firsthand knowledge of the
scope and complexity of the services to be performed.”

I agree with the I0‘s astute observation which was a reasonable assessment based on all of
the evidence gathered on the issue of issuance of a draft Final Report versus the actual Final
report. Nevertheless, the IO further elaborated in great detail on the significance of how the IR
Office proceeded to resolve the disagreement between the IR draft report and the G-8’s position.
The 10 stated that in order to appease the concerns of the G-8/Comptroiler, an IPT (In Progress
Team) was established with membership from all interested parties. The IO was impressed that
the IPT consisted of principals from the R2 Project Office, CECOM G-8, CECOM IR, CECOM
Legal and the CECOM Acquisition Center. The team was assembled with appropriate
representatives to address the issues of R2 Office Fee Capture. Clearly, the issue with the R2
Fee Administration is one that primarily required the specific expertise of the CECOM G-8 (fee
estimation and collection) and CECOM Legal (Economy Act and other statutory financial
management input reviews). Therefore, based on the traditional workings of an IPT it is
reasonable to conclude that each stakeholder had a say in the process and the proposed way
forward was accepted.

The CECOM IR Office properly issued a draft report containing specific recommendations
which were provided to the R2 Project Office, CECOM G-8, and CECOM Legal for comment.
[TAB G-1]. On 9 January 2008, a kick off meeting was held to begin the R2 Fee Study. [TAB
Q). The IPT was formed to: Gather cost parameters for all R2 Cost Centers; create initial models
for categorizing Task Orders and segmenting customers; refine the model for categorizing Task
Orders; develop a pricing model for Task Orders based on the cost data and the segmentation;
and validate the proposed Task Order and Pricing Models using the collected examples. As the
IPT progressed challenges were raised regarding implementation strategies.
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The CECOM G-8 was tasked to assess the R2 Administrative Support Costs for compliance
with the Economy Act. The planned execution strategy created by the R2 Administrative Cost
IPT created additional burdens within the R2 Office for which the CECOM G-8 was asked to
craft recommended solutions to the identified challenges and provide responses. On 26 March
2009, CECOM G8 Employee, CECOM G-8, briefed a series of proposed solutions to the R2
Support Cost challenges. [TAB R].

Of particular import is the Economy Act issue that needed to be addressed by two offices
represented in the IPT. Both CECOM Legal and G-8 opined on 31 U.S.C. §1535, commenly
known as the Economy Act, and on the permitted charge of a fee for actual costs. A review of
the evidence could not detect a difference of opinion between CECOM Legal and G-8.

CECOM Legal in their Memorandum to Mr. CECOM G8 (Retired) CECOM LCMC G-8,
provided an overview of the Economy Act, discussed Public Law 103-355 (the Federal
Acquisition Streamline Act of 1994), the Federal Acquisition Regulation, Subpart 17.5
{Interagency Acquisitions) and their reiationship to rendering an opinion on the charge of a fee
stating: “Clearly then, by implication, the servicing agency is permitted to charge a fee for the
actual cost, or estimaled cost if the actual cost is unknown, or entering into and administering the
contract and subsequent delivery orders.” [Paragraph 6, page 1| of TAB S]. The legal opinion
also referenced Government Accountability Office (GAO) decisions and the language GAO
employed to describe the parameters of the Economy Act:

“Agencies possess some flexibility in applying the Act’s ‘actual cost’ standard to specific
situations, so long as there is reasonable assurance that the performing agency is reimbursed for
its cost without the ordering or the performing agency augmenting its appropriations. Thus, we
have not objected to the use of a standard cost for items provided out of inventory, or to a
standard level user cost for the use of storage space. From a fiscal law perspective, our concern
is whether reimbursements are based on reasonable standard cost determinations that do not
augment appropriations or otherwise run afoul of the Economy Act.” [Paragraph 8, page 2, TAB

s].

The CECOM LCMC SOP/Guidance for Reimbursable Order Process stated in paragraph ¢.(1)
[page 2 of TAB K]

“(1) The Economy Act, 32 U.S.C. §1535 (2004). This authorizes inieragency and intra-agency
orders and allows activities to retain funds without depositing those funds in the United States
Treasury. The ordering agency must reimburse the performing agency for the actual costs of
supplying goods and services, CE-LCMC organizations will use their established reimbursable
rates as the actual cost for “performing activity” work year charges. An Economy Act order
citing an annual or multivear appropriation must serve a bona fide need arising, or existing in,
the fiscal years for which the appropriation is available for obligation. The work to be performed
under Economy Act orders shal] be expected to begin within a reasonable time after us
acceptance by the servicing activity. The requesting activity should ensure in advance of placing
an order that such capability exists. The term “Economy Act” should be referenced on the order,
and the reimbursable work year rate and total cost should be annotated separately from any
contract or other type costs included on incoming and outgoing orders.”



On the other hand, Mr. CECOM G8 (Retired) former CECOM G-8, in his statement dated 9
October 2012 stated: “The CECOM G-8 was charged with overseeing the Reimbursable Rate
development process for all CECOM entifies to include R2. The typical CECOM reimbursable
business model was based upon man years of service provided to specific customers, usually of
an enduring nature e.g. logistic support, software support, PM matrix support. The R2 office did
not fit this typical model. As a result the R2 office compared its total proposed operating budget
to the anticipated customer orders it projected to receive. This resulted in a percentage rate. For
briefing and internal purposes this rate/metric was then compared to other government agencies
that operated a similar or comparable business enterprise. The process did not authorize the R2
office to charge a flat rate fee based upon a broad based budget projection.”

Further, with respect to the CECOM Legal Office position, the evidence reviewed
[TABS §, T-1 and T-2] and the sworn statement of Mr. CECOM ATTORNEY, CECOM Legal
captured clearly state the CECOM Legal did not undertake a determination of whether or not the
R2 Project Office procedures were in violation of the Economy Act. In a follow-up statement,
Mr, CECOM ATTORNEY reiterated the CECOM Legal Office was not directly tasked to render
an opinion on whether the R2 Project Office encountered Economy Act or Anti-Deficiency Act
violations stating furthermore CECOM Legal Office would not be in any position or have the
expertise to do a financial review or audit of the R2 Project Office. Rather, as stated above,
CECOM Legal, in their Memorandum to Mr. CECOM G8 (Retired) CECOM LCMC G-8,
provided an overview of the Economy Act, discussed Public Law 103-355 (the Federal
Acquisition Streamline Act of 1994), the Federal Acquisition Regulation, Subpart 17.5
(Interagency Acquisitions) and their relationship to rendering an opinion on the charge of a fee.

it should be noted that in the two above referenced instances, the CECOM Legal Office
provided, on a third separate occasion, advice and assistance to CECOM officials regarding R2
processes and the Economy Act. The third instance was the initial pronouncement rendered in an
unsigned legal opinion of Ms. Former CECOM Chief Counsel[TAB T]. Again, all three
issuances provided the same consistent legal analysis of the Economy Act principles, albeit each
subsequent issuance merely “updated” the legal authorities based on the most current case law on
the issue as of the date of its issuance.’®

On 21 April 2009, Contractor Employee, a contractor in the Software Engineering Center
supporting the R2 Project Office communicated with Mr, R2 ADMIN SUPPORT COST IPT
Lead, CECOM G-8, that the R2 Project Office was in the process of completing the action of
instituting their integrated data environment. [Exhibit O]. The communiqué went on to state the
implementation timeline for the new tool and suggested that a meeting with the CECOM G-8 be
scheduled at the completion of the installation and data collection period which was anticipated
to be approximately 9 months after receipt of the software tool. This would have been
approximately the February 2010 timeframe. In Contractor Employee’s-mail to Mr. R2 ADMIN
SUPPORT COST IPT Lead, she suggested the IPT meeting conciude as they have addressed
specific guestions posed and understood the G-8’s requirements as identified in the 26 March
2009 briefing.

" Given the time frame when was the CECOM Chief Counsel, her unsigned opinion was issued on/about 2004,
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Mr. R2 ADMIN SUPPORT COST IPT Lead, CECOM G-8, in his e-mail response dated 29
April 2009 {Exhibit P], stated to the [PT members (which included representatives from the R2
Project Office, CECOM IR, CECOM Legal, and the CECOM Acquisition Center) the IPT would
temporarily suspend continuing meeting until such time as the new software tool was put in
place. Once accomplished, the [PT would reconvene and review the R2 progress. The [0 stated
that based on his professional judgment, “the IPT drew to a close because specific courses of
actions developed by the IPT members were agreed to and acted upon by the R2 Project Office,
therefore, the IPT served its purposes and was no longer required.” I agree with the IO’
conclusion on this matter which is reasonable and well supported by the evidence.

Thus, the IPT reached a conclusion via the G§ response to the R2Z Presentation on 26 March
2009 [TAB R)]. Based on the testimony of Mr. Director CECOM IRAC Office, [TABS J-2, 25
March 2011; and J-4, (9 January 2013}, Internal Review Office Director, the Army Audit
Agency contacted the IR Office in June 2008 regarding a pending audit of Army activities that -
charge a flat fee for contracting and contract management services. The IR Office advised the
AAA of its review results which was reflected in the AAA report [TAB O]. Because of the
similarilgies of the review objectives, the AAA did not do a complete review of the R2 Project
Office.

In conclusion, the CECOM IR provided a draft report with specific actions,
recommendations, and comments from the principal organizations, the R2 Project Office and the
CECOM G-8, to the initiator of the review effort, Mr. Director LRC(Retired). Given the issues
surrounding the R2 Project Office were thoroughly addressed by all the appropriate stakeholder
parties (R2 Project Office, CECOM G-8, CECOM Legal, CECOM Acquisition Center, and
CECOM Software Engineering Center), as recommended by the CECOM IR and CECOM G-8,
I am satisfied with the I0’s conclusion that “the intended outcomes of the findings and
recommendations were being acted upon and the draft report with G-8 comment shouid stand as
the final report. Thus, [ find that the CECOM IR conducted its review in accordance with AR
11-7, and that the review was not terminated at any point in time other than at the close of the
effort.

To conclude otherwise it would have meant that the CECOM IR Office would have had to
keep this review open for approximately 2 years after the initial publication of the draft report in
order to present a final conclusion regarding the results to the findings and recommendations
portrayed in the draft report. It is reasonable to assume these timelines were unforeseeable at the
time of the publication of the draft report.

Finally, these conclusions are further bolstered by the following piece of evidence gathered
by the 10 that reflects the R2’s compliance with all applicable statutory and regulatory
requirements. The IO observed that based on his analysis of all of the evidence gathered during
his investigation, AR 11-7 requires the establishment of an internal quality control program. The
program includes formal annual self-evaluations and an external review not less that once every
three vears. Further, such reviews evaluate organization and staffing, program management,
review planning, review process, audit compliance and Haison, and consulting and other advisory

¥ A more complete discussion of the role of the AAA in addressing the issue of R2's use of 2 “flat fee,” see the
section entidled “Ancillary Issue” that follows at pages 53-35.
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services. In regards to the totality of the inference that can be gleaned by all of the anonymous
whistleblower allegations concerning the CECOM IR office and the R2 Project office, the IO
was impressed that the CECOM IR Office was reviewed by CECOM’s higher headquarter, the
Army Material Command (AMC) Internal Review Office, on 13-17 September 2010. This is
coincidentally a fairly short time before the OSC referred the whistleblower allegations to the
Secretary of the Army (the OSC referral is dated November 30, 2010). Based on the AMC IR
Office review of the CECOM IR Office, the IR Office’s overall rating in 2010 was 90% and was
deemed to be in compliance with professional standards, policies and practices. It should be
specifically noted that Audit Compliance and Liaison received an overall rating of 92%.

[TAB W], At no point during the AMC IR Office review was there any mention of issues
pertaining to the conduct of business by the CECOM IR or its leadership ever brought to the
attention of the AMC IR Office reviewing personnel. Nor did the AMC IR review indicate any
errors ot problems that were associated with the CECOM IR Office.

OSC-Referred Allegation 6. The R2 Project Office leases contract specialists and other
support staff from CECOM LCMC to support its operations and reimburses CECOM
LCMC for the salaries and other costs atfributable to these employees. However, the leased
staff support both the R2 Project Office and other unrelated CECOM LCMC activities.
Because the employees do not track the amount of time spent supporting each office, the R2
Project Office is not credited for the time the employees spend on CECOM LCMC tasks,
The R2 Project Office reimburses CECOM LCMC for the entire cost of these employees
despite the fact that they perform tasks for both the R2 Project Office and CECOM
LCMC. As a result, this constitutes a violation of the Economy Act, an anugmentation of
CECOM LCMC(C’s budget in violation of Federal appropriations law, and gross
mismanagement for failing to provide adequate oversight and tracking of federal agencies
that provide payments to the R2 Project Office.

Allegation 6 was unsubstantiated.

The 10 found that the R2 Office did not reimburse CECOM for the entire costs associated with
the support staff but only for that portion of their work hours attributed to R2 Office related
work. As indicated by the Memorandum of Agreement (MOA) and the testimony of Ms. Former
Project Manager, R2 Project Office and -(Former) Team Lead Program Analyst R2 office, the
evidence shows that within the CECOM LCMC Acquisition Center, there was a dedicated cell of
employees whose only function was to work on R2 projects. The cost of the dedicated cell was
reimbursed by the R2 Office as outlined in a functional support agreement. Further, as reflected
in the testimony provided byDeputy Director ACC APG, the support cell within the Acquisition
Center was exclusive to the R2 Office [TABS G-1, L, and T]. Also, the Office of the CECOM
Chief Counsel dedicated 2.5 man years labor as was documented in a functional support
agreement. CECOM developed the S3 contracts and directed the C4ISR Community to utilize
S3 contracting process to specifically avoid any augmentation issues.

The evidence reviewed suggests the R2 Project Office and CECOM were not in violation of the
Economy Act or any other federal laws. The CECOM Memorandum on Reimbursable Order
Process defines Augmentation as: “This is an action by an agency that increases the effective
amount of funds available in an agency’s appropriation. This generally results in expenditures
by an agency in excess of the amount originally appropriated by Congress. Generally, an agency
may not augment its appropriations from outside sources without statutory authority. An Anti-
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deficiency Act violation may occur if an agency retains and spends funds received from outside
sources, absent statutory authority.” [TAB K]. The R2 Project Office and the CECOM LCMC
Acquisition Center entered into a Memorandum of Agreement for the purposes of establishing a
framework for reimbursable services to be provided by the CECOM LCMC Acquisition Center,
{TAB L]. The Scope of the Assistance clearly states the CECOM LCMC Acquisition Center
will establish a separate group of acquisition specialists located within the Acquisition Center
which would be funded by the R2 Office. Specific knowledge, skills and abilities required to be
provided were defined and number of personnel identified. In addition to manpower, travel,
overtime, and office supplies required by this cell of employees would also be funded by the R2
Office. Additionally, a Functional Support Agreement existed between the R2 Project Office
and the CECOM Legal Office for similar services. The CECOM Internal Review (IR}
concluded within their draft Final Report: “We determined that the R2 Project is properly
accounting for all of its incoming funds and operating expenses.” [Page 4 of TAB G-1].
Additionally, a piece of evidence that was not available until 16 August 2012 also supports the
conclusion that charges of Economy Act violations or violations of the Anti-Deficiency Act are
unfounded regarding processes employed within the R2 Project Office. The U.S. Army CID
initiated an investigation on 26 January 2011 in response 10 a Department of Defense Office of
the Inspector General (DoD-1G) Hotline Complaint. Many pieces of evidence which were
gathered as part of the first AR 15-6 investigation conducted by the initial 10, Ms, CECOM 15-6
10 (2), was provided to the CID investigators. The combination of evidence and sworn
testimony with the Hotline source led the CID investigators to determine that violations of the
Anti-Deficiency Act and the Economy Act did not happen as initially alleged, as no evidence
was established during the course of their investigation which substantiated or corroborated the
source’s claim. Thus, the CID investigation was closed and recommended that CECOM
complete its AR 15-6 investigation.

‘ ANCILLARY ISSUE

As part of the 10’s investigation, the 10 gathered testimonial and documentary evidence
that addressed a matter that was raised by Mr. CECOM IRAC Lead Evaluator in his testimony
dated 25 May 2011. Essentially, Mr. CECOM IRAC Lead Evaluator asserted that Mr. Director
CECOM IRAC Office intentionally misled and gave inaccurate information to the AAA
regarding the R2 Office refunding costs. He stated the following: _
“AAA had identified the R2 Project Office as an audit candidate and was scheduled to
come to CECOM and conduct their fieldwork. At the time we were in the process of deing
our Internal Review of the R2 Project Office. At that time Director, CECOM IRAC Office
sent AMC IR and AAA a request and persuading them to not look at R2 Project Office
that they accepted, and relied upon the comments Director, CECOM IRAC Office
provided to include in their report to justify AAA not looking at the R2 fees. He informed
them that our I R shop had it under control and that everything was fine in R2 -that they
were returning monies to their customers efc...(the comments he provided were inaccurate
and misleading). Birector, CECOM IRAC Office received a copy of the draft report from
AAA in September 2008 soliciting comments on the accuracy of the draft report. This is
clearly after we knew that R2 was operating illegally and in violation of the economy act as
outlined in the July 2008 opinion we received from G8. I assume Director, CECOM IRAC
Office didn't provide any comments to the draft report because the inaccuracies he
initialed provided to AAA were in the final public report. So there is e-mail from Director,
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CECOM IRAC Office persuading AAA to not review R2 fees and providing false or
misleading information to AAA about the R2 operations. Then there is e-mail to Director,
CECOM IRAC Office via AAA draft report soliciting comments as to the accaracy of the
R2 operations. Then you have a final AAA public repsrt in print clearly inaccurate as to
the R2 operations. This is very disturbing?” [TAB B-2, 25 May 2011].

However, all of the evidence gathered as part of the IOQ’s investigative effort reflected otherwise
in that Mr. Director CECOM IRAC Office was very upfront and assistive with the AAA in
advising them exactly what his office had been tasked to do and the results of his office’s efforts
as were captured in Mr. CECOM IRAC Lead Evaluator and Mr. CECOM IRAC Evaluator’s
work product, the draft Final Report.

The role of the Army Audit Agency (AAA) report, Audit Report A-2009-0047-ALC issued 23
February 2009 [TAB O], had no bearing on the assessment conducted by the CECOM Internal
Review Office as there were no recommendations stated in the report {reference DA Letter to the
Under Secretary of the Army signed by Mr. Patrick I. Fitzgerald, The Auditor General, dated 23
February 2009 [included as part of TAB O]. The AAA was directed by the Under Secretary of
the Army to Study Flat Fee for Contracting and Contract Management Services by interviewing
key resource management and acquisition personnel and reviewed selected Army acquisition
plans, databases, and memorandums of agreement to determine whether any Army activities
charged a flat fee for contracting or contract management services without specific authority to
do so. During their initial audit research, the AAA became aware of the R2 contract and its fee
structure.

A request to establish an entrance meeting was initiated by Mr. AAA Auditor, e-maii dated 23
June 2008. [TAB X]. Mr. Director CECOM IRAC Office, as the CECOM IR, telephonically
discussed and followed-up with an e-mail (24 June 2008) the on-going effort undertaken by
CECOM IR, [TAB X] Summarizing Mr. Director CECOM IRAC Office’s conversations, the
discussion included an overview of the objectives and results to date. Based on CECOM IR’s
efforts, the AAA elected not to review the R2 Project Office. The AAA report in the Executive
Summary acknowledged that the R2 Project Office charged a flat fee for its contracting services
and that the CECOM IR on-going review included the propriety of fees charged by the project
office. Further, the Executive Summary stated “We found the Rapid Response Project Office
charges a flat fee for its contracting services much the same as HRsPO (HRsolutions Program
Office). However, unlike HRSPO, the office periodically adjusts the rate it charges for reflect
annual costs and returns excess amounts collected back to its customers.” Additionally, the AAA
comumented in the Conclusion Section of the Report, page 5 of Exhibit D, “At the time we
completed our review in August 2008, the U.S. Army CECOM Life Cycle Management
Command (CECOM) Internal Review Office had an ongoing audit of the Rapid Response
Project Office”. Furthermore the AAA stated: “Accordingly, we don’t address the propriety of
the Rapid Response Project Office’s fee structure in this report.”

As stated above, Mr. CECOM IRAC lLead Evaluator alieged in his sworn statement [TAB H-
2, 25 Mary 2011] that Mr. Director CECOM IRAC Office provided the AAA inaccurate or
misleading information about refunding costs, which led the AAA to draw an erroneous
conclusion with regard to the R2 Project Office. As stated in above, the AAA clearly identifies
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CECOM IR’s review as a standalone effort and that no CECOM IR information was used in their
report to draw any conclusion. This also highlights the willingness of the CECOM IR to provide
their working papers to the AAA. Based on the above recitation of the facts, the 10 concluded
that “the plausibility of Mr. CECOM IRAC Lead Evaluator's statement regarding Mr. Director
CECOM IRAC Office providing the AAA inaccurate or misleading information comes into
question.” Further, the 10 noted that on 14 October 2008, Headquarters, DA and command
personnel agreed with the facts and conclusions in the AAA report, and that agreement
established the Army’s official position.

In consideration of the above evidence, | agree with the 10’s analysis in his ROI that the
AAA did not rely on a draft IR report and did not go back to CECOM’s IR for a copy of the final
IR report. The genesis of the AAA effort was when the AAA was directed by the Under
Secretary of the Army to Study Flat Fee for Contracting and Contract Management Services,
CECOM IR recetved an ¢-mail, dated 3 September 2008, from Mr. AAA Auditor, Auditor-in
Charge of the AAA Audit on Flat Fee for Contracting and Contract Management Services,
requesting concurrence from CECOM IR that a prepared statement be added into the AAA report
ITAB X]. The AAA requested that they would like to state in their report “the results of your
audit would be available if the Under Secretary wanted a copy.” Furthermore, the AAA stated
“We are not obligating the CECOM IR to issue a report to him (emphasis added.: the Under
Secretary) or his office.” In response to the query, Mr.CECOM IR Evaluator (2), CECOM IR,
responded in his c-mail dated 4 September 2008, CECOM IR’s willingness to have the AAA
acknowledge that CECOM IR completed an internal review at the local level [TAB X]. Army
Audit Agency (AAA) report, Audit Report A-2009-0047-ALC issued 23 February 2009 [TAB
0] acknowledged the ongoing CECOM IR review. Sworn Statements by Mr. AAA Auditor
collected 03 October 2012 substantiate this further. Of particular importance is Mr. AAA
Auditor’s statement regarding the use of others’ work. Mr. AAA Auditor’s statements clearly
identify CECOM IR’s review as” a standalone effort” and that “no CECOM IR information was
used in our report.” As an astde, Mr. AAA Auditor further elaborated by stating that “Tt is
reasonable to use the works of others when conducting audits. It’s done all the time to gain
knowledge on a program. It helps with shaping our efforts.” Thus, Mr. AAA Auditor’s
illuminating comments reflect that from the AAA perspective, the results of other evaluator’s
work may be useful sources of information for planming and performing a review. Further, he
stated that evaluators may be able to rely on the work of the other evaluators to support findings
or conclusions for their review thereby avoiding duplication of effort. Mr, AAA Auditor also
stated in his Sworn Statement that “Although other works are used we don’t use other
organizations findings and recommendations. We would use their information to inform,
conduct our field work, and develop our own findings and recommendations. We would have to
validate any recommendations from outside organizations.”

Thus, since the CECOM IR had an effort ongoing, the AAA elected not to review the R2
Office, rather simply acknowledging the ongoing CECOM IR effort in their final report. Mr.
Director CECOM IRAC Office in his sworn statements, taken 4 October 2012, and, again on 9
January 2013 [J-3, 4 October 2012; and J-4, 9 January 2013, respectively], confirm the
statements of Mr. AAA Auditor. The sworn statement of Mr. Director CECOM IRAC Office
further states that the CECOM IR Office was willing to provide the AAA with the working files
of Messrs. CECOM IRAC Lead Evaluator and CECOM IRAC Evaluator in support of the AAA
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effort. However, the AAA did not follow-up on this offer. Again, I agree with the IO’s
conclusion that “[blased on the CECOM IR Office willingness to provide their working papers to
the AAA, the plausibility of Mr. CECOM IRAC Lead Evaluator's statement regarding Mr.
Director CECOM IRAC Office providing the AAA inaccurate or misleading information comes
into question.”

SUMMATION

A critical aspect of the R2 Office is Electronic Contract Business System (ECBS) also referred to
as the Integrated Data Environment (IDE). The ECBS was able to track the MIPR number, the
JOAN number, date, amount and what task order the direct cite work was placed on and what the
JOAN was used against. Ms. Former Project Manager, R2 Project Office testified that “For each
of these areas, there were SOPs, a to-do list which appeared for each employee, and clean up
reports to check on data integrity. The IDE was used 24/7 by our customers and the R2 staff. It
was the key to efficient management of such a large program.” Ms. Former Project Manager, R2
Project Office went on to state that during her time in the R2 Project Office, there were
approximately 3 green belt projects and 1 black belt project to improve the efficiencies of the
internal processes.

Ms. Former Project Manager, R2 Project Office further stated that “The IDE was used to
track all of our expenses. The IDE allowed the budget team to track the MIPRs when they came
in. It identified which task order the money would be placed on (direct cite) and what R2
expense the money was allocated against (reimbursable JOAN).” Ms. Former Project Manager,
R2 Project Office states from her perspective: “There is no doubt in my mind that the system was
the best tool available. My perspective is that it was sufficient to meet the requirements of the
Economy Act and gave appropriate control and also appropriate insight into the expenditures of
the program. The IDE was a tremendous tool that allowed us to tract all the financial
information and all of the contracting actions.”

The R2 Office tracked and reported expenses on a quarterly basis. On 7 July 2008, a
Memorandum for Record was published to the R2 Project Office regarding 4" Quarter
Administrative Support Costs. [TAB Y]. The memorandum states in paragraph 2: “As a result
of the 4" Quarter review of the R2 Project Office overhead, the amount of fee to be collected
will be reduced. As of this notice, but no later than, 7 July 2008, please begin collecting .5% on
all new tasks and existing contracts for the remainder of the fiscal year.” The memorandum also
goes on to address expiring funds in paragraph 5. The evidence here shows the R2 Office was
concerned with FY carry over and would adjust their operating principles based upon input from
the CECOM G-8.

Further, the CECOM IR draft report under Paragraph B, Results, states “We randomly
sampled ten FY 2007 contract obligations and their associated reimbursable rate fees from the
R2 database totaling about $39 million and were able to identify all of those obligations and fees
in the Army Standard Operations and Maintenance Army Research and Development Systems
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(SOMARDS) (accounting) or Mechanization of Contract Administration Services (MOCAS)
systems. [Page 4, TAB G-1]. Contractors can use this data in several ways to improve the
payment process and to expedite contract closeout. MOCAS is a disbursing system. Clearly, a
process to track incoming funds was in place and adhered to in terms of setting up individual
accounts.

The R2 Project Office was able to track workflow of the office and had an appropriate tool to
assist with the management of the office.
The CECOM LCMC SOP/Guidance for Reimbursable Order Process stated in paragraph c.(1}
[page 2 of TAB K]
“(1) The Economy Act, 32 U.S.C. §1535 (2004). This authorizes interagency and intra-
agency orders and allows activities to retain funds without depositing those funds in the
United States Treasury. The ordering agency must reimburse the performing agency for
the actual costs of supplying goods and services, CE-LCMC organizations will use their
established reimbursable rates as the actual cost for “performing activity” work year
charges. An Economy Act order citing an annual or multiyear appropriation must serve a
bona fide need arising, or existing in, the fiscal years for which the appropriation is
available for obligation. The work to be performed under Economy Act orders shall be
expected to begin within a reasonable time after us acceptance by the servicing activity,
The requesting activity should ensure in advance of placing an order that such capahility
exists. The term “Economy Act” should be referenced on the order, and the reimbursable
- work year rate and total cost should be annotated separately from any contract or other
type costs included on incoming and outgoing orders.”

Lastly, Mr. CECOM G8 (Retired) former CECOM G-8, in his Sworn Statement taken 9
October 2012 stated: “The CECOM G-8 was charged with overseeing the Reimbursable Rate
development process for all CECOM entities to include R2. The typical CECOM reimbursable
business model was based upon man years of service provided to specific customers, usually of
an enduring nature e.g. logistic support, software support, PM matrix support. The R2 office did
not fit this typical model. As a result the R2 office compared its total proposed operating budget
to the anticipated customer orders it projected to receive. This resulted in a percentage rate. For
briefing and internal purposes this rate/metric was then compared to other government agencies
that operated a similar or comparable business enterprise. The process did not authorize the R2
office to charge a flat rate fee based upon a broad based budget projection.”

VIOLATIONS or APPARENT VIOLATIONS OF
LAW, RULE, or REGULATION

The Investigations of the six allegations referred by OSC to the Secretary of the Army revealed
no substantiating evidence of the violation of any established standard. The U.S. Army
Criminal Investigation Command (CID) initiated an investigation on 26 Janunary 2011 in
response to a Department of Defense Office of the Inspector General (DoD-IG) Hotline
Complaint, Many pieces of evidence referenced in the first AR 15-6 investigation conducted and
used within the framework of this initial AR 15-6 investigation were provided 1o the CID
investigators. The combination of the initial AR 15-6 evidence and the sworn testimony
provided by the DoD IG Hotline source led the CID investigators to determine that there were no



violations of the Anti-Deficiency Act and the Economy Act as alleged b the Do D IG Hotline
source, as no evidence was established during the course of the CID investigation which
substantiated or corroborated the source’s claims

CORRECTIVE ACTIONS
The resuit of this investigation has not uncovered any systemic issues which need to be
corrected. The responses to the six OSC referred allegations refiect that the R2 Project Office
and CECOM applied the appropriate management emphasis to the R2 Office fee issue. Once the
issue was identified b the IR review process, an appropriate team from across the Command
(CECOM Senior Management, G-8, Legal, IR, and R2 Project Office) was brought together to
analyze the problem and develop agreed upon solutions from a way ahead perspective.
Management documentation from the R2 Project Office from I August 2011 through 12 October
2012 was obtained for analysis {[TAB Z] and an interview with the Mr. Current Director, LRC,
Director of the CECOM Logistics and Readiness Center, was conducted to ensure the
appropriate management controls recommended as a result of the earlier CECOM team efforts
have remained in place. During this period, on a weekly basis, the R2 Project Office has been
reporting status on confract actions on an individual basis or summary basis (Contract %,
Forecasted Award Date and Amount), top concerns/issues the office was dealing with, and
finances (required fee, projected fee to be received and actual fee received). The evidence shows
the R2 Project Office and the CECOM Command continue to apply the appropriate management
tools and oversight regarding the R2 Project Office operations.
Neither several administrative investigations, nor a criminal investigation by experienced agents
of the CID uncovered any credible evidence which supports the allegations of the whistleblower
and the need to initiate any corrective actions.
Therefore, I agree with the [0O’s Recommendation #1: “The operating procedures of the Rapid
Response (R2) Project Office have undergone multiple reviews and inquiries. The evidence
collected and reviewed suggests the Rapid Response (R2) Project Office and Communications-
Electronics Command (CECOM) were not in violation of the Economy Act or any other federal
laws therefore the recommendation is the investigation be closed.”
Further, [ agree with the 10’s Recommendation #2: “ The CECOM Internal Review Draft
Report be considered as the Final Report. As documented in the findings, the CECOM IR Office
would have had to keep their review open for approximately 2 years after the initial publication
of the draft report in order to present a final conclusion regarding the results to the findings and
recommendations portrayed in the draft report. It Is reasonable to assume these timelines were
unforeseeable at the time of the publication of the draft report. Given the issues surrounding the
R2 Project Office were being worked earnestly by all the appropriate parties (R2 Project Office,
CECOM G-8, CECOM Legal, CECOM Acquisition Center, CECOM Software Engineering
Center) as recommended by the CECOM IR and CECOM (-8 it is my professional judgment
that the intended outcomes of the findings and recommendations were being acted upon and the
draft report with G-8 comment should stand as the final report.”
With the issuance of this Report, I will advise the appropriate authority to implement the IO’s
Recommendation #2. '
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CONCLUSION

The DA takes very seriously its responsibility to address, in a timely and thorough
fashion, matters referred by OSC, In this case, the Army conducted a thorough and
comprehensive investigation in response to the OSC's referral of allegations submitted by an
anonymous whistleblower. Although the Army’s investigation revealed that none of the
whistleblower’s 6 allegations were substantiated, one was only partially substantiated (f.e., that
though the 10 determined that the IR office did not issue a final report, based on all of
documentary and testimonial evidence gathered during his investigation including the
subsequent work undertaken by the affected stakeholders who comprised the Internal Process
Team to “earnestly” work to address the issues raised during the IR review, the Army regulation
did not require that a formal final report had to be issued. Rather an informal report was issued
by the Director, of the IR Office. Nevertheless, 1 agree with the I0’s conclusion and
recomimendation that “the intended outcomes of the Internal Review’s Draft Report findings and
recommmendations were being acted upon and the Draft Report with G-§ comment should stand
as the final report.”

1 am satisfied that this is the correct vutcome in this matter. Accordingly, the Army has
made no referral of the alleged criminal violation to the Attorney General pursuant to Title 5,
U.8.C. § 1213(A)(5)(d).

This letter, with enclosures, is submitted in satisfaction of my responsibilities under Title
5, USC, Sections 1213 d {d). Plf:gss direct i

P— T

this matter to &

Tai e
e e e e

Thomas R. Lamont
Assistant Secretary of the Army
(Manpower and Reserve Affairs)
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Subject: RE: AAA Report on Flat Fees for Contracting Services, dated 4
September 2008 (email summarized to AAA the results of the IR Review of the
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SECRETARY OF THE ARMY
WASHINGTON

WAR 18 28%

MEMORANDUM FOR ASSISTANT SECRETARY OF THE ARMY
(MANPOWER AND RESERVE AFFAIRS)

SUBJECT: Delegation of Certain Authority Under Title 5, United States Code,
Section 1213

in accordance with Title 10, United States Code, Section 3013(f), | hereby
delegate to you certain authority conferred upon me as the head of the
Department of the Army by Title 5, United States Code, Section 1213.
Specifically, you are authorized to review, sign and submit writien reports setting
forth the findings of investigations into information and any related matters
transmitted to me by The Special Counsel in accordance with Title 5, United
States Code, Sections 1213. This authority may not be further delegated.

Although not a limitation on your authority to act in my behalf, in those
cases in which your proposed decisions or actions represent a change in
precedent or policy; are of significant White House, Congressional, Department
or public interest; or have been, or should be, of interest or concern {o me, for

any reason, you will brief me prior to decision or action, unless precluded by the
exigencies of the situation.

This delegation shall remain in effect for three years from the date of its
execution, unless earlier rescinded in writing by me.

'b
John M McHug

CF:
Office of the Army General Counsel
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1. Authority. The Internal Review (IR) Office performed a review of the Rapid Response (R2) Pro;ect

Office Reimbursable Rate Process at the request G , Director, CECOM LCMC Logistics

and Readiness Center (LRC). IR evaiuators ¢ conducted the review from

22 January 2008 through 18 March 2008 and followed DA ER Evaluator Standards This report was
prepared in accordance with AR 11-7 and AR 11-2.

2. Background. The R2 Project Office was established in 1998 under the Command and Conirol
Directorate within the CECOM Research, Development and Engineering Center (RDEC) and operational
control transitioned to CECOM LCMC LRC in 2003. The R2 Project Office is chartered by the Deputy to
the Commanding General, CECOM LCMC, to execute a unique, competitive and streamlined business

process that allows the Army, DoD and other federal government agencies to rapidly acquire coniractor-
provided equipment and services.

3. Obiectives. The objectives of this review were to:

a. Determine R2’s process for setting customer reimbursable rates.
b. Evaluate R2’s accounting of incoming funds and operating expenses.

4. Scope and Methodology. The scope of this review included examining and analyzing R2’s Fiscal Year
(FY) 2007 accounting records and related support documentation. -In addition, we performed tests and
calculations for accuracy on R2’s FY 2007 incoming reimbursable funds, operating expenses, customer
contract obligations and other R2 financial related information.

Our methodology included reviewing DoD) and Army guidance, regulations and local Standard Operating
Procedures (SOP’s) on reimbursable rates, We also interviewed key management personnel at the R2

- Project Office and at CECOM LCMC GB Office. Ten customer contract obligations totaling about $39
million were randomly sample tested to determine the actual reimbursable rate charged and to verify dollar
amounts were consistent between internal R2 records and official Army records. We also reviewed several
Functional Support Agreements (FSA's) to ensure their validity. In addition, we verified that R2 and G8
were conducting joint reviews of open obligations and documenting them in a timely manner. All of the

documentation reviewed, personnel interviews, and analyses were performed in the context of answermg the
review objectives.



5, Results.

A. Objective: Determine R2’s process for setting customer reimbursable rates.

Results. We found that beginning in the second quarter of FY 2007 the R2 Project Office switched to
charging its custormers a 0.5% reimbursable rate for services provided, based on calculating a rate of
actual costs versus incoming workload, The move to a percentage rate was the result of an R2 -
internal audit that determined that R2 may have excess funds compared to their planned financial
requirements for FY 2007, Accordingly, as a reimbursable non-profit organization, a 0.5%
reimbursable rate was set as 2 means to better align incoming fees with operating expenses. In
addition, R2 indicated the move to a rate fee was also to comply with statutory and regulatory

- - guidance. The 0.5% rate remained in effect until fanuary 2008 at which time the rate was increased

to 1%. We agree with the R2 Project Office charging a percentage rate.

CECOM LCMC SOP: The most recent CECOM LCMC SOP on reimbursable rates states that any
CECOM LCMC organization will not charge any fees cither as a standard percentage rate or a dollar
amount outside of CECOM LCMC internal established reimbursable rates to any ordering activity
without DCSRM review and approval. We contacted G8 personnel and they informed us they met
with R2 personnel prior to R2 changing to a percentage rate and agreed and approved of R2 setting
their new rate at 0.5% beginning in the second quarter of FY 2007. Although G8 personnel said they
approved of R2 changing to a percentage rate in FY 2007, other G8 personnei told us that they
disagreed in principle with the R2 Project Office charging a percentage rate.

CECOM LCMC Reimbursable Work Year Rate: Prior to the R2 Project Office convertingtoa
percentage rate they utilized the standard CECOM LCMC reimbursable work year rate that was
developed during the annual CECOM LCMC G8 formulation of work year rates process. Although
the R2 office isn’t utilizing the formulation rate developed, they have continued to participate in the
annual CECOM LCMC G8 work year rate process. G8 personne! told us that the reason they
required the R2 Project Office to submit the work year rates was for year-to-year compa:nson
purposes and for comparison with other CECOM LCMC actmnes

R2 Fee Model Initiative: In August 2007, the R2 Project Office initiated a Fee Model study to
ultimately assist them with customer pricing and to improve overall management of business
‘operations. The fee model is being developed by a Software Engineering Center (SEC) contractor
and funded through R2’s SEC Functional Support Agreement., The fee model encompasses anaiysés
of many of R2’s historical business records that inciude grouping cost elements, itemizing task order
functions and estimating future workloads. It also factors different customer types and considers size
by dollar value of contract obligations. The goal is to end up with a standard customer pricing mode!
for like R2 work categories in the pre-award, award and post-award process of R2 business
operations. The R2 fee model should be ready for pilot testing in the April 2008 timeframe and
expected to be implemented in FY 2609.
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B. Objective: Evaluate R2's accounting of its incoming funds and operating expenses.

Results.' We determined that the R2 Project Office is properly accounting for all of its incoming
funds and operating expenses. We randomly sampled ten FY 2007 contract obligations and their
associated reimbursable rate fees from the R2 database totaling about $39 million and were able to
identify all of those obligations and fees in the Army Standard Operation and Maintenance Army
Research-and Development System (SOMARDS) (accounting) or Mechanization of Coniract
Administration Services (MOCAS) systems. In addition, we examined the R2 legal and acqmsztion
expenses paid during FY 2007 and were also able to accurately :dennfy those expenses in
SOMARDS. As aresult, we are confident the R2 Project Office is accurately accounting for
incoming funds and operating expenses.

- FY 2007 Contract Obligations: OCver the past several years the R2 Project Office has seen their
business increase exponentially generating about $2.8 billion in contract obligations in FY 2007.
This is an astounding growth rate from the time control transitioned to CECOM LCMC LRC in
FY 2003. The R2 Project Office provided us with spreadsheets generated from their database and we
were able to validate the $2.8 billion in contract obligations in FY 2007. In addition, we randomly
selected ten contract obligations and their associated reimbursable fees totaling about $39 million to
vaiidate their authenticity and R2’s accounting procedures. The sample items consisted of contract
obligations from all of DoD services and 1 non-DoD obligation. For all ten sample obligations we
were able to obtain adequate support documentation, as well as, validate the transactions in the Army
SOMARDS or MOCAS accounting systems. The R2 Project Office also prowded us with
‘documentation to verify that R2 and G8 personnel were conducting joint reviews and reconcxhaimns
of open contract obligations on 4 quarterly basis. Based on our analyses and support documnentation

obtained we determined that the R2 office is properly accounting for all customer contract obligations
and their associated reimbursable fees. -

FY 2007 Operating Expenses: Duning FY 2007, the R2 Project Office generated about $13 million
in customer reimbursable fees compared to about $13.8 million in operating expenses. We reviewed
‘about $2.1 million of the R2 operating expenses and were able to validate their authenticity and
existence in the R2 database and the Army SOMARDS accounting system. In addition, R2 personnel
were able to provide us with adequate documentation to support the expenses. Based on our analyses
and documentation recetved we determined the R2 office is properly accounting for then' operating
EXpenses. . .

FY 2006 Carryover Fees: In FY 2007, the R2 Project Office had carryover reimbursable fees from
. prior FY’s of about §8.4 million. R2 personnel told us that generally they try to carry ovet
approximately one to two quarters of operating expenses into the next fiscal year to mitigate for
uncertainties and finance the beginning of the next fiscal year or until such time the current DoD |
budget is approved. Recent fiscal year experiences have shown that often federal agencies are
required to operate under a continuing resolution early in the fiscal year as a result reimbursable
activities iike R2 have a bona fide need to retain and carryover prior year fees, Although R2's $8.4 .
million carryover in FY 2007 is in excess of two quarters, personnel told us the excess carryover was
due to prior year fourth quarter expenses that didn’t occur. The R2 Project Office is operating in a
dynamic business environment that doesn’t always allow for immediate management of income and
expenses during a given period. In our opinion, R2 personnel are actively and effectively managing
their business operations given the climate in which they operate, Guidance regarding the amount of
“funds reimbursable activities can carry over from fiscal year to ﬁscal year is generaliy vague.



6. Suggested Actians for the Director, CECOM LCMC LRC:

A.. Direct the R2 Project Officer to obtain a CECOM LCMC legal opinion as to whether R2 can charge

their customers a percentage rate such as 0.5% for their services. The opinion should address any/all

applicable statutory, regulatory or fiscal guidance for reimbursable activities,

Have the R2 Project Officer formally submit a proposal to the G8 office to approve in writing R2

charging their customers a percentage as a reimbursable rate, This methodology is based on actual
and real time workload which is a more exact methodology than any other reimbursement scenario
that has been reviewed. The R2 office should conduct quarterly reviews of their financial posture
and determine if a rate adjustment is deemed necessary. The quarterly review process would bring

both the R2 Project Office and G8 in compliance with the intent of the CECOM LCMC SOP on
reimbursable rates.

Direct the R2 Project Officer to obtain an opinion from the G8 Office regarding amount of funds
reimbursable activities can carryover from fiscal year to fiscal year. The opinion should address

- any/all applicable statutory, regulatory or fiscal guidance for reimbursable activities.”

. Direct the R2 Project Officer to consider discontinuing the SEC R2 fee model study. If the R2

Project Office desires to set or review their reimbursable rate based on analyses of their financial
posture and approval from the G§ office then there is no reason to continue the SEC fee model effort. |

- The funds being spent on the fee model effort couid be redlrected into other R2 efforts and

consxdered savings or funds put to better use.

E. Determine the amount of savings reiated to discontinuing the SEC R2 fee mode! study,

7 Sﬁggested Actions for the G8.

A. Approve in writing the R2 Project Office charging their customers a percentage as a reimbursable

8. POC for thlS matter is

rate. This methodology is based on actual and real time workload which is 2 more exact
methodology than any other fee reimbursement scenario that has been reviewed. The R2 office .
should conduct quarterly reviews of their financial posture and determine if a rate adjustment is

deemed necessary. The quarterly review process would bring both the R2 Project Office and G8 in
compliance with the intent of the CECOM LCMC SOP on reimbursable rates,

Advise the R2 Project Office rega_rciing the amount of funds reimbursable activities can carryover
from fiscal year to fiscal year. The opinion should address any/all applicable statutory, regulatory or

-fiscai guidance for reimbursable activities.

', who can be reached on extension (732) 427-4112, DSN 987 or



- 9. General Comments: Thanks to all of the R2 staff for their assistance and cooperation during this effort.

We Jook forward to assisting R2 and the LRC in the future on any Internal Review services they desire ar
require. ‘ :

One Vision, One Mission - The Warfighter.

Internal Review Evaluator

Senior Internal Review Evaluator
Approved By:

Diréctor
Lntemal Review Office
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SUGGESTED ACTIONS FOR THE GS8:

Action 7A. Approve in writing the R2 Project Office charging their customers a
percentage as a reimbursable rate. This methodology is based on actual and real time
workload which is a more exact methodology than any other fee reimbursement scenario
that has been reviewed. The R2 office shouid conduct quarterly reviews of their
financial posture and detenmine if a rate adjustment is deemed necessary. The quarterly
review process would bring both the R2 Project Office and G8 in compliance with the
intent of the CECOM LCMC SOP on reimbursable rates.

COMMAND CGMNTS AND ACTION TAKEN

G8 non-concurs on Actien 7A.

The Ecanomy Act (31 U.S.C. Sec. 1535 (b)) states that agencies are required to recover

. the actual cost of goods and services provided. The level of effort should be specifically
jdentifiable to the customer order. While the Economy Act requires the recovering of the

actual costs, it provides some flexibility on how costs should be recovered. Whether the
estimating method is per hour or percentage of sales, actual costs must be recovered.
The method used would not require written approval from the G8.

Areview of the financial posture and a rate adjustment would not be necessary since the
orders should be adjusted to the actual cost of the customer order when ¢completed. If
collections were more than the actual costs, the excess should be returned to the

customer; if the reverse was true, the customer should be contacted to obtain more
funding.

The G8 would recommend the SEC Fee Mode! Study be continued with the idea of
tracking actual costs of the customer to the fees being charged. With the development of
such a model, it should serve to minimize the effect of any additional workiocad

requirements and provide a too! to monitor and support future admin support charge
computations.



SUGGESTED ACTIONS FOR THE G8:

Action 7B. Advise the R2 Project Office regarding the amount of funds reimbursable
activities can carryover from fiscal year to fiscal year. The opinion should address
any/all applicable statutory, regulatory or fiscal guidance for reimbursable activities.

COMMAND COMMENTS AND ACTION TAXKEN

A critical consideration in identifying carryover funds is the type of funds. Carrvover can
exist if (1) the funds will not expire and (2} it is attributed to work efforts not compieted
but will be completed in the subsequent fiscal year. If funds expire at the end of the
fiscal year, then obligations must occur prior to the end of the fiscal vear. Nou-expired
funds would have to be obtained for costs incurred in the next fiscal year. Example:
Subseguent confract administration or technical support oceurring in FY 09 for an

OMA contract awarded in FY08 (expiring appropriatian), would require ¥Y 09
OMA.

Acecording to 31 U.S.C. Sec. 1502 (a) funding must be related to a bona fide need for

that specific fiscal vear and can nof be used for a requirement in the following fiscal
year. :

Another consideration is the type of funds being used to pay the work efforts.
Under 31 U.S.C. Sec. 1301 (a) “appropriations shall be applied only to the objects
for which the appropriations were made except as otherwise provided by law.”
‘Work efforts need to be associated to the proper appropriated funds.
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MEMORANDUM FOR INVESTIGATING OFFICER (1), HQ, RDECOM CERDEC
AMSRD-CER-TSP, Myer Center Room 2C118A, Fort Monmouth, New Jersey, 07703

SUBJECT: Appointment as an Investigating Officer Pursuant to AR 15-6

1. You are hereby appointed as an investigating officer pursuant to AR 15-6, Procedures for
Investigating Officers and Boards of Officers, to conduct an informal investigation regarding
allegations of inappropriate conduct on the part employees of the Communications
Electronics Command Life Cycle Management Command (CECOM LCMC) Rapid Response
(R2) project mishandling money earned as fees charged by the R2 Project Office in violation
of the Economy Act of 1933 (Economy Act).

2. The purpose of your investigation is to determine the validity of the whistleblower’s
allegations and make findings concerning whether any wrongdoing occurred, and if so, by
whom, and whether adequate policies and procedures are in place to preclude any recurrence of
any improprieties, irregularities, or misconduct disclosed during your inquiry.

3. In conducting your investigation, you will consider the evidence of witnesses, the materials
contained in the reference (enclosed), and any other materials that you consider relevant, Ata
minimum, you are to make detailed findings and recommendations regarding the following:

a. Whether the R2 Project Office has established a process to properly track individual
customer expenses to ensure compliance with the Economy Act. '

b. Whether the R2 Project Office failed to properly return unused client fees and
improperly carried over fees collected from 2007 to present in violation of the Economy Act.

¢. Whether the R2 Project Office reimbursed CECOM for the entire cost of contract
specialists and support staff when these employees were performing tasks for both the R2
Project Office and CECOM LCMC in violation of the Economy Act and/or Federal
appropriations laws.

d. Whether the CECOM LCMC Internal Review Office knowingly failed to properly issue
a draft or final Report 4-A-08, which would have revealed the Economy Act violations and
tracking problems within the RZ Project Office.

See the aftached Office of Special Counsel memorandum dated 30 November 2010 for
additional information regarding the alleged violations.




AMSEL-CG
SUBJECT: Appointment as an Investigating Officer Pursuant to AR 15-6

4. In your investigation you are not limited to the issues and questions listed above. You will
investigate any relevant and related matters that you may discover that fall under the arcas for
investigation described above. You are advised not to investigate matters that do not fall within
the areas for investigation described above. If you are in doubt about the reievance of a matter,
you will consult your legal advisor CECOM LEGAL ADVISOR at (732) 532-4445, Office of
the Staff Judge Advocate (OSJA) CECOM Legal Office.

5. Your investigation will use informal procedures under AR 15-6. To the fullest extent
possible, all witness statements will be sworn and reduced to writing. You will interview all
witnesses mn person, if practical. You should contact those witnesses you consider relevant
during the course of your investigation. You will utilize DA Form 2823 for all sworn statements.
Caution all individuals that they must not discuss the subject matter of the investigation with
anyone other than a properly detailed investigator.

6. If, in the course of your investigation, you suspect wrongdoing or neglect on the part of a
person senior to you, inform me so that a new investigating officer may be appointed. As an
Investigating Officer, you may not, absent military exigency, investigate someone senior to you.

7. From the evidence, you will make findings as to the above issues and recommendations that
are based upon your findings. Reference your analysis and findings to the specific evidence
upon which you rely. Recommend remedial measures, to include any corrective and personnel
or disciplinary actions you deem appropriate, if any. You may also recommend any necessary
management actions to preclude a recurrence of any founded misconduct or identified systemic
problems. If certain evidence conflicts with other evidence, state what you believe to be in
conflict and why. If any question asked solicits an answer that requires a follow up question and
answer, ensure that you have pursued those questtons in order to further develop the record
evidence.

8. If, during the course of your investigation, you come to suspect that a person subject to the
Uniform Code of Military Justice (UCMJ) has violated the UCMJ or some other criminal law;
you will advise that person of his or her rights under Article 31, UCMJ or the Fifth Amendment
of the United States Constitution, as appropriate. Additionally, you may have to provide certain
witnesses Privacy Act statements before soliciting personal information.

9. In your investigation, you will make such findings as are relevant and supported by the facts.
You will also make such recommendations as are appropriate and are supported by the facts. In
compiling your report of investigation, consider carefully that information contained therein will
be subject to public disclosure and release.

10. Youmay find it necessary to interview civilian employees at some stage in your
investigation. Federal civilian employees have certain representational rights that active-
duty personnel do not have. Generally speaking, civilian employees are required to cooperate
with official investigations. There are some exceptions:



AMSEL-CG
SUBJECT: Appointment as an Investigating Officer Pursuant to AR 15-6

a. Civilian employees who are members of a bargaining unit have a right to union
representation at any interview with management if they “reasonably believe” that the interview
could result in a disciplinary action against them. You must observe appropriate union notice
requirenents prior to interviewing any bargaining unit employees. Should a bargaining unit
employee seek to invoke this right, you have no obligation to arrange representation for the
employee, only an obligation to permit the employee the opportunity to secure representation.
That witness is entitled to union representation, and you must either stop guestioning or
allow the union to attend. Once you have scheduled any bargaining unit employees for an
interview, contact your legal advisor for guidance in notifying the appropriate union
representative. The Civilian Personnel Office can tell you whether any particular employee you
wish to interview is a member of the bargaining unit.

b. If you are interviewing a civilian witness about somebody else, before initiating
guestioning you must: (1) inform the interviewee why you are questioning him/her about
someone else and who that person is (by name), and (2) assure the employee that no reprisal will
take place if he/she refuses to answer, but that adverse action could be initiated based on their
refusal to cooperate in a properly authorized investigation or inquiry. If the employee refuses to
answer your questions, suspend the interview and contact your legal advisor.

¢. Civilian employees who reasonably believe that information they provide during an
official investigation may be used against them in a criminal prosecution cannot be required to
cooperate without a grant of immunity. Should any civilian employee you attempt to interview
decline to cooperate for any reason, suspend the interview and seek guidance from vour legal
advisor on how to precede.

d. If the matter you are investigating involves a grievance, a personnel practice, or policy or
other conditions of employment, you may be required to notify the union of any interviews you
have scheduled with bargaining unit employees and afford the union the opportunity to be
present. Check with your legal advisor to determine if this rule applies to your case and how to
proceed 1f it does.

e. You have no authority to compel the cooperation of contractor employees. If you find it
necessary to interview contractor employees, you must contact the contracting officer’s
representative for the applicable contract to request cooperation.

11. This investigation has been directed by the Office of Special Coungel (OSC) pursuant to a
whistleblower complaint. Because this is a whistleblower investigation, the whistleblower has
certain rights. Pursuant to OSC policy, vou normally must interview the whistleblower.
Specifically, he must be interviewed and afforded a meaningful opportunity to provide his oral
testimony and to provide written documentation, if any, in support of his allegations. However,
in this case, the whistleblower requested to remain anonymous. If at any time during the
investigation, an individual comes forward and advises you that they are the whistleblower,
please forward this information to your legal advisor. In tumn, this information will be conveyed
to the Army Office of the General Counsel for further guidance.
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12. Submit yvour findings and recommendations on a DA Form 1574 (Report of Proceedings by
Investigating Officer/Board of Officers), with all administrative enclosures and evidentiary
exhibits tabbed and indexed. Make clear, concise, and specific findings of fact. The evidence
contained in your investigation must directly support each finding yvou make, and you should
specifically refer to each exhibit that supports that particular finding. Your recommendations

must be consistent with your findings. Submit your findings and recommendations by 7 January
2011.

13. You will submit your completed investigation on a DA Form 1574 with a table of contents
and enclosures. The enclosures will include all documentary materials considered by you, Make
two copies of your report of investigation (ROI). Provide an index and clearly tab the original
ROI, to include your findings and recommendations on DA Form 1574, with appropriate
enclosures and forward the entire package to me, through the CECOM/AMC Legal Offices.
Before beginning your investigation, you will receive a legal briefing from your legal advisor,
CECOM LEGAL ADVISOR. You may consult the legal advisor at any time during the
investigation and you will consult the legal advisor before warning any witness as a suspect and
before putting your report in final form. Additionally, along with your report of investigation,
you will submit a draft final agency response describing any actions taken to address the
allegations.

14. This duty takes precedence over your normal duties, TDY, and leave. You are directed to
begin your investigation as soon as practicable.

MG, USA
Commanding
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SUMMARY of CHANGE

AR 15-6
Procedures for Investigating Officers and Boards of Cfficers

This rapid action revision, dated 2 Cctober 2006--

o Clarifies the distinction between levels of appeinting authorities for
hostile fire death investigations and friendly fire death investigations
(para 2-1a(3})).

o Permits the general court-martial convening authority to delegate appointing
authority to the special court-martial convening authority in hostile fire
death investigations (para 2-1a{3)).

This regulation, dated 30 September 13%6--

o Is a complete revisgion of the earlier regulation dated 24 August 1977.

o Updates policies and procedures concerning the procedures for investigating
officers and boards of cfficers.
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*Army Regulation 15-6

Effective 2 November 2006

Boards, Commissions, and Commiftees

Procedures for Investigating Officers and Boards of Officers

By Order of the Secretary of the Army:

PETER J SCHOOMAKER
General, United States Army
Chief of Staff

Official

g.

JOYCE E. MORRCW
Administrative Assistant to the
- Secretary of the Atrny

History. This publication is a rapid action
revision. The portions affected by this
rapid actien revision are listed in the
summary of change.

Summary. This reguiation establishes
procedures for investigations and boards
of officers not specifically authorized by
any other directive.

Applicability. This regulation applies to
the Active Army, the Army National
Guard/Army National Guard of the United
States, and the U.5. Army Reserve, unless
otherwise stated. During mobilization,

chapters and policies contained in this
regulation may be modified by the
proponent,

Proponent and exception authority.
The proponent of this regulation is The
Judge Advocate General. The Judge Ad-
vocate General has the authority to ap-
prove exceptions cr waivers o this
regulation that are consistent with control-
ling law and regulations. The Judge Ad-
vocate General may delegate this approval
authority, in writing, to a division chief
within the proponent agency or its direct
reporting unit or field operating agency in
the grade of colonel or the civilian equiv-
alent. Activities may request a waiver to
this regulation by providing justification
that includes a full analysis of the ex-
pected benefits and must include formal
review by the activity's senior legal offi-
cer. All waiver requests will be endorsed
by the commarder or senior leader of the
requesting activity and forwarded through
higher headguarters to the policy propo-
nent. Refer to AR 25-30 for specific
guidance.

Army management control process.
This regulation does not contain manage-
ment control provisions.

Supplementation. Supplementation of

this regulation and establichment of com-
mand and local forms are prohibited with-
out prior appreoval from HQDA
(DAJA-AL), Washingten, BC
203102212,

Suggested improvements. The pro-
ponent agency of this regulation is the
Office of The Judge Advocate General.
Users are invited to send comuments and
suggested improvements on DA Form
2028 (Recommended Changes to Publica-
tions and Blank Forms) directly to HQDA
(DATA-AL), Washington, DC
203102212,

Distribution. This publication is avail-
able In electronic media only and is in-
tended for command level A for the Ac-
tive Army, the Army National Guard/
Army National Guard of the United
States, and the .S, Army Reserve.
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Chapter 1
Infroduction

1-1. Purpose

This regulation establishes procedures for investigations and boards of officers not specifically authorized by any other
directive. This regulation or any part of it may be made applicable to investigations or boards that are authorized by
another directive, but only by specific provision in that directive or in the memorandum of appointment. In case of a
conflict between the provisions of this regulation, when made applicable, and the provisions of the specific directive
authorizing the investigation or board, the latter will govern. Even when not specifically made applicable, this
regulation may be used as a general guide for investigations or boards authorized by another directive, but in that case
its provisions are not mandatory.

1-2, References
Required and related publications and prescribed and referenced forms are lsted in appendix A.

1-3. Explanation of abbreviations and ferms
Abbreviations and special terms used in this regulation are explained in the glossary. -

1-4. Responsibilities
Responsibilities are listed in chapter 2.

1-5. Types of investigations and boards

a. General, An administrative fact-finding procedure under this regulation may be designated an investigation or a
board of officers. The preceedings may be informal (chap 4) or formal {chap 5). Proceedings that involve a single
investigating officer using informal procedures are designated vestigations. Proceedings that involve more than one
investigating officer using formal or informal procedures or a single investigating officer using formal procedures are
designated a board of officers.

b. Selection of procedure. :

(1} In determining whether to use informal or formal procedures, the appointing authority will consider these among
other factors:

() Purpose of the inquiry.

(b) Sericusness of the subject matter,

(¢} Complexity of issues involved.

{d} Need for documentation.

(g} Desirability of providing a2 comprehensive hearing for persons whese conduct or performance of duty is being
investigated. (See paras 1-8, 4-3, and 5-4a.}

(2) Regardiess of the purpose of the investigation, even if it is fto inguire into the conduct or performance of a
particular individual, formal procedures are not mandatory unless required by other applicable regulations or directed
by higher authority.

(3) Unless formal procedures are expressly required, either by the directive authorizing the board or by the
memorandum of appointment, all cases to which this regulation applies will use informal procedures.

{4) In determining which procedures to use, the appointing authority will seek the advice of the servicing judge
advocate (JA).

(5) Before opening an investigation involving allegations against gemeral officers or senior execulive service
civilians, the reguirements of Army Regulation {AR) 20-1, subparagraph 8-3i(3) must be met.

¢. Preliminary investigations. Even when formal procedures are conternplated, 2 preliminary informal investigation
may be advisable to ascertain the magnitude of the problem, to identify and interview witnesses, and to summarize or
record their statements. The fonmal board may then draw upon the results of the preliminary investigation.

d. Concurrent investigations. An administrative fact finding procedure under this regulation, whether designated as
an investigation or a board of officers, may be conducted before, concurrently with, or after an investigation into the
same or related matters by another command or agency, consistent with subparagraph b{5) above. Appointing
authorities, investigating officers, and boards of officers will ensure that procedures under this regulation de not hinder
or interfere with a concurrent investigation directed by higher headquarters, a counterintelligence mvestigation or an
investigation being conducted by 2 criminal investigative. In cases of concurrent or subsequent investigations, coor-
dinatins, coordination with the other command or agency will be made to avoid duplication of investigative effort,
where possible.

1-6. Function of investigations and boards ‘
The primary function of any investigation or board of officers is to ascertzin facts and to report them to the appointing
authority. It is the duty of the investipating officer or board to ascertain and consider the evidence on zll sides of each
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issue, thoroughly and impartially, and to meake findings and recommendations that are warranted by the facts and that
comply with the instructions of the appointing authority.

1-7. Interested persons

Appointing authorities have a right to use investigations and boards to obtain information necessary or useful in
carrying out their official responsibilities. The fact that an individual may have an interest in the matter under
investigation or that the information may reflect adversely on that individual dees not require that the proceedings
constitute a hearing for that individual

1-8. Respondents

In formal investigations the appointing authority may designate one or more persons as respondents in the investiga-
tion. Such a designation has significant procedural implications. (See chap 3, sec II, ln general, and para 5-4a, in
particular.} Respondents may not be designated in informal investigations.

1-8. Use of results of investigations in adverse administrative actions

a. This regulation does not require that an investigation be conducted before adverse administrative action, such as
relief for cause, can be taken sgainst an individual. However, if an investigation is conducted using the procedures of
this regulation, the information obtained, including findings and recommendations, may be used in any administrative
action against an individual, whether or not that individual was designated a respondent, and whether formal or
informal procedures were used, subject to the limitations of b and ¢ below.

b. The Office of Personnel Management and Army Regulations establish rules for adverse actions against Army
civilian personnel and establish the procedural safeguards. In every case involving conternplated formal disciplinary
action against civilian employees, the servicing civilian personnel office and labor counselor will be consulted before
the employee is notified of the coniemplated adverse action,

¢. Except as provided in d below, when adverse adminisirative action is contemplated against an individual {other
than a civilian employee, see b above), including an individual designated as a respondent, based upon information
obtained as a resuit of an investigation or board conducted pursuant to this regulation, the appropriate military authority
must observe the following minimum safeguards before taking final action against the individual:

(1) Notify the person in writing of the proposed adverse action and provide a copy, if not previously provided, of
that part of the findings and recommendations of the investigation or board and the supporting evidence on which the
proposed adverse action is based.

(2) Give the person s reasonable opportunity to reply in writing and to submit relevant rebuttal material.

(3) Review and evaluate the person’s response.

d. There is no requirement to refer the investigation to the individual if the adverse action contemplated is
prescribed in regulations or other directives that provide procedural safeguards, such as notice to the individual and
opportunity to respond. For example, there is no requirement to refer an investigation conducted under this regulation
to a soldier prior to giving the soldier an adverse evaluation report based upon the investigation because the regulations
governing evaluation reports provide the necessary procedural safeguards.

e. When the investigaiion or board is conducted pursuant to this regulation but the contemplated administrative
action is prescribed by a different regulation or directive with more stringent procedural safeguards than those in ¢
above, the more stringent safeguards must be observed.

Chapter 2
Responsibilities of the Appointing Authority

21, Appointment

a. Awthority to appoint. The following people may appeint investigations or boards to inguire info matters within
their areas of responsibility,

(1} Except as noted in subparagraph 2—-1a(3) below, the following individuals may appoint a formal investigation or
board (chap 5) afler consultation with the servicing judge advocate (JA) or legal advisor (LA):

(a) Any generzl court-martial (GCM) or special court-martial convening authority, including those who exercise
that authority for administrative purposes only.

(b} Any general officer.

{¢} Any commander or principal staff officer in the grade of colemel or above at the installation, activity, or unit
level.

{d} Any State adiutant general,

(e} A Department of the Army civilian supervisor permanently assigned to a position graded as a general schedule
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{G8)/generzl management, grade 14 or above and who is assigned as the head of an Army agency or activity or as a
division or department chief.

(2) ‘Except as noted in subparagraph 2-1a(3), the following individuals may appoint an informal investigation or
board {chap 4):

(a) Any officer authorized to appoint a formal board.

() A commander at any level

(ci A principal staff officer or supervisor in the grade of major or above.

(3} Only a general court-martial convening authority may appoint a formal investigation or board (chap 5) or an
informal investigation or board (chap 4) for incidents resulting in property damage of $1,000,000 or more, the loss or
destruction of an Army aireraft or missile, an injury and/or iliness resulting in, or likely fo result in, permanent total
disability, the death of one or more persons, and the death of one or more persons by fratricide/friendly fire.

{a) For investigations of a death or deaths involving a deployed force(s), from what is believed to be hostile fire, the
general court-martial convening authority may delegate, in writing, appointing/approval authority to a subordinate
commander exercising special court-martial convening anthority. This authority may not be further delegated,

(b} If evidence is discovered during 2 hostile fire investigation that indicates that the death{s) may have been the
result of fratricide/friendly fire, the investigating officer will immediately suspend the investigation and inform the
appointing authority and legal advisor. At this time the general court-martial convening authority will appoint a new
investigation into the fratricide/friendly fire incident. Any evidence from the hostile fire investigation may be pr0v1ded
to the investigating officer or board conducting the frairicide/friendly fire investigation.

(4) Appointing authorities who are general officers may delegate the selection of board members to members of
their staffs.

(5) When more than one appointing authority has an inferest in the matler requiring investigation, a single
investigation ot board will be conducted whenever practicable. In case of doubt or disagreement as to who will appoint
the investigation or board, the first common superior of al} organizations concemed will resolve the issue.

(6) Appointing authorities may request, through channels, that persons from outside their organizations serve on
boards or conduct investigations under their jurisdictions.

b. Method of appointment. Informal investigations and boards may be appointed orally or in writing. Formal boards
will be appointed in writing but, when necessary, may be appointed orally and later confirmed in writing. Any written
appointment will be in the form of a memorandum of appointment. (See figs 2-1 through 2--5.) Whether oral or
written, the appointment will specify clearly the purpose and scope of the investization or board and the nature of the
findings and recommendations required. If the appointment is made under a specific directive, that directive wili be
cited. If the procedures of this regulation are intended to apply, the appointment will cite this regulation and, in the
case of a board, specify whether it is o be informal or formal. (Refer to chaps 4 and 5.) Any special instructions (for
example, reguirement for verbatim record or designation of respondents in forma} investigations) will be included.

¢. Who may be appointed. Investigating officers and board members shall be those persons who, in the opinion of
the appointing authority, are best qualified for the duty by rezson of their education, training, experience, length of
service and temperament.

{1) Except as provided in paragraph 5-1le, enly commissioned officers, warrant officers, or Department of the Army
civilian employees permanently assigned to a position graded as a GS—13 or above will be appointed as investigating
officers or voting members of boards. '

(2) Recorders, legal advisors, and persons with special technical knowledge may be appointed to formal boards in a
nonvoting capacity. {See para 5-1.}

(3) An investigating officer or voting member of a board will be senior to any person whose conduct or performance
of duty may be investigated, or zgainst whom adverse findings or tecommendations that may be made, except when the
appointing authority determines that it is impracticable because of military exigencies. Inconvenience in obtaining an
investigating officer or the unavailabiiity of senior persons within the appointing authority’s organization would not
normally be considersd military exigencies.

{a} The investigating officer or board president will, subject to the approval of the appomtmg authority, determine
the relative senority of military and civilian personnel. Actual superior/subordinate relationships, relative duty require-
ments, and other sources may be used as guidance. Except where a material adverse effect on an individual’s
substantial rights results, the appointing zuthority’s determination of senority shall be final (see para 2-3c).

(b} An investigating officer or voting member of a board who, during the proceedings, discovers that the completion
thereof recuires examining the conduct or performance of duty of, or may result in findings or recommendations
adverse, to, a persen senior to him or her will report this fact to the board president or the appointing autherity, The
appointing authority will then appoint another person, senior fo the person affected, who will either replace the
investigating officer or member, or conduct a separate inguiry info the matiers pertaining to that person. Where
necessary, the new investigating officer or board may be furnished any evidence properly considered by the previous
investigating officer or board.

{cj If the appointing authority determines that military exigencies make these alternatives imipracticable, the appoint-
ing authority may direct the investigating officer or member to continue. In formal proceedings, this direction will be

AR 15-86 + 2 October 2006 3



written and will be an enclosure to the report of proceedings. If the appointing authority does not become aware of the
problem until the results of the investigation are presented for review and action, the cage will be retumed for new or
supplemental {nvestigation only where specific prejudice is found to exist.

(4) Specific regulations may require that investigating officers or board members be military officers, be profession-
ally certified, or possess an appropriate security clearance.

(Appropriate lstierhend)
OFFICE SYMBOL DATE
MEMORANDUM FOR: {President)
-SUBJECT: Appointment of Board of Officers

I. A board of officers is hereby appointed pursuant 10 AR 735-5 and AR 15-6 1o investigaw the circumstances connected with the loss,
damage, or destruction of the property lisied on reports of survey referred to the board and to determine responsibility for the loss, damage, or
desiruction of such property.

2. The following members are appointed o the board:

MAJ Robert A. Jones, HHC, 3d Bn, 1st inf Bde, 20th Iaf Div, Ft Blank, WD 88888 Member (President)

CPT Paul R, Wisniewski, Co A. 2d Bn, 3d Inf Bde, 20th Inf Div, ¥t Blank, WD 88388 Member

CPT David B. émun, Co C, ist Bn, 38 luf Bde, 20t Inf Div, Ft Blank, WD B8B888 Member

CPT John (. Selomon, HHC, 2d § & T Br, DISCOM 20tk Inf Div, Fi Blank, WD 88888 Alernaie member {ste AR 15-6, puma 5-2¢)
ILT Steven T. Jefferson, Co B, 2d Ba, 2d Inf Bde, 20th Inf Div. F. Blank, WD 888R8 Recorder (without vote)

3. The board will meet at the call of the President. B will use the procedures set forth in AR 735-5 and AR 15-6 applicable to formal boards
with respondents. Respondents will be refemred to the bosrd by separate correspondence.

4. Reports of proceedings will be summarized {the findings znd recommendations will be verbatim) and submitted to this hesdquarters, ATTN:
ABCD-AG-PA. Reporis will be submitted within 3 working days of the conclusion of each case. The Adjutant General's office will furmish
necessary administrative support for the board, Legal advice will be obluined, as needed, from the Staff Judge Advecawe’s office.

5. The board will serve unifl further notice.

(Authority Line}

{Sipnature block)
CF: (Provide copy te board persomuel)

Figure 2-1. Sample memorandum for appointment of a standing board of officers using formal procedures
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{Appropriate letterhead)

OFFICE SYMBOL DATE
MEMORANDUM FOR: (President af standing board}
SUBJECT: Refermal of Respondent
1. Reference memorandum, this headquartess, dated (day—month~year), subject: Appointment of Board of Officers.
2. (Enter rank, neme, S5N, and unit) 15 hereby designated a respondent before the board appointed by the referenced memorandum. The board
will consider whether {enter name of respondent} should be hekld pecuniarily lisble for the losy, damage, or destruction of the property listed
on the attached report of survey. The correspondence and supporting documentation recommending referral to & board of officers are enclosed.

3. {Enter rank, name, branch, and unif) is designsted counsel for (emfer name of respondent).

4. For the consideration of this case only, {enter rank, name, and wnil) is designated a voting member of the board, vice (emter rank, name,
and unit},

(Authority fine)
Fnel (Signature block)
CF: (Provide copy to board personnel, counsel, and respondent)

Figure 2-2. Sample memorandum for referral of a respondent to a standing board

{Appropriate letterkeady
OFFICE SYMBOL DATE
MEMORANDUM FOR: (Officer concerned)
SUBIECT: Appointment 3s a Board of Officers to lavestigate Alleged Comupiion and Mismanagement

1. You are hercby zppointed & board of officers, pursuant 10 AR }5-6, to investigate aliegations of (enter subject matter to be Investigated,
stich as corruption and mismanagement in the office of the Fort Blank Provest Marshaf). The scope of your investigation will include
{mention specific mutters to be investigated, such as whether military police personnel are properly processing traffic tickers, whether
supervisory personnel are receiving money or other persenal favors from subordinate personnel in return for wolerating the improper
processing of traffic tickets, and so forth). Enciosed herewith is 2 report of proceedings of an earlier informal investigaiion into alleged
improper processing of traffic tickets that was discontimued when it appeared that supervisory personnel may have been involved.

2. As the board, you will use formal procedures under AR 15-6.(Enfer duty posifions, ranks, and names) arc designated respondents.
Additional raspondenis may be designated based on your recommendations during the course of the investigation. Counse} for each respondent,
if requested, will be designated by subsequent correspondence.

3. {Enter rank, nome, branch, and unit) will serve as jegal advisor o you, the board. (Enter rank, name, dufy position, and wnit), with the
concurrence of (his)(her) commander. will serve as an advisory member of the boatd. The offiee of the adjutant general, this headquarters, wiil
provide necessary administrative support. The Fort Blank Resident Olfice, Criminal lnvestigation Division Command (CIDC), will provide
technical support, including preserving physicad evidence, if nesded.

4. Prepare the report of procesdings on DA Form 1574 and submit it to me within 60 days.
{Signature of appointing authority}

CF. {Provide copy to all parfies concerned)

Figure 2-3. Sample memorandum for appointment of a single officer as a board of officers, with legal advisor and advisory
member, using formal procedures
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(Appropriate lelterhead)

OFFICE SYMBOL DATE
MEMORANDUM FOR: (Officer concerned)
SUBJECT: Appointment of Investigating Officer
1. You are hereby appointed 2n investigating officer parsuant to AR 15-6 and AR 210-7. paragraph 4-3, 1o conduct an informal investigation
into complaints that sales representatives of the Fly-By-Night Sales Company have been conducting door-1o—door solicieation in the River
Bend family housing area in vioiation of AR 210-7. Details pertalning to vhe reported violations are in the enclosed file prepared by the
Commercial Solicitation Branch, Office of the Adjutant General, this headquarters (Encl).
2. In your mvestigation, all witness sizfements will be swom. From the evidence, you will make findings whether the Fiy-By-Night Sales
Company has violsted AR 210-7 and recommend whether to initiate 4 show cause hearing pursuant 1o AR 210-7, paragraph 4-5, and whether
{0 temporarity suspend the company's or individual apents’ solichation privileges ponding completion of the show cause hearing.

3. Submit your findings and recommendations in four copies on DA Form 1574 to this headgquarters, ATTN: ABCD-AG. wilhin 7 days.

{Authorite line)

Enci

(Signature block}

Figure 2-4. Sample memorandum for appointment of an investigating officer under AR 15-6 and other directives

{Appropriate letierfiead)
GFFICE SYMBOL DATE
MEMORAMNDUM FOR: (Cficer concerned)
SUBIECT: Appointment as investipating Officer
1. You are hereby appointed ar investigating officer pursuant 10 AR 15-6 and AR 3803, parapraph 10--8, to investigate the cistumstances
surrounding the discovery of g CONFIDENTIAL document in o trash can in the office of the 3d Batalion 3-3 on 31 August 1587 A

preliminary inguiry into the incident proved inconclesive {sce enclosed report).

2. In your investigation, use informal procedurcs under AR 15-6. You will make findings as to whether security compromise has cccurred,
who was responsible for any security viclation, and whether existing security procedures are adequate.

3. This incident bas no known suspects at this time. 1T in the course of your invesiigatdon you comne 1o stspest that cerain people may be
responsible for the security violation, you must advise them of their rights under the UCMI, Article 31, or the Fifth Amendment, as
appropriate. In addition, you must provide them a Prvacy Act statement before you selicit any (further) personal information. You may obtain
assistance with these legal matters from the office of the Stafl Judge Advocate.
4. Submit your findings and recommendations on DA Form 1574 lo the Brigade 5-2 within 10 days.
(Authority line}

(Signature block)

Figure 2-5. Sampie memorandum for appointment of an investigating officer in a case with poiential Privacy Act implications

2-2, Administrative support

The appointing zuthority will arrange necessary facilities, clerical assistance, and other administrative support for
investigating officers and boards of officers. If not required by another directive, a verbatim transcript of the
proceedings may be authorized only by The Judge Advocate General (TJAG) or the GCM convening authority in his or
her sole discretion, However, before authorization, the GCM convening authority will consult the staff judge advocate
{SJA). A contract reporter may be employed only for a formal board and only if authorized by the specific directive
under which the board is appointed. A contract reporter will not be employed if a military or Department of the Amy
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{DA) civilian employee reporter is reasonably available. The servicing JA will determine the availability of a military
or DA civilian employee reporter.

2-3. Action of the appointing authority

a. Basis of decision. Unless otherwise provided by another directive, the appointing authority is neither bound nor
Himited by the findings or recommendations of an investigation or board. Therefore, the appointing authority may take
action less favorable than that recommended with regard to a respondent or other individusl, unless the specific
directive under which the investigation or board is appointed provides otherwise. The appointing authority may
consider any relevant information in making a decision to take adverse action against an individual, even information
that was not considered at the investigation or board (see para 1-9¢ and J). In all investigations involeving fratricide/
friendly fire incidents (see AR 385-40), the appointing authority, zfter taking action on the investigation, will forward a
copy of the completed invesigation to the next hipher Anmy headquarters for review.

b. Legal review. Other directives that authorize investigations or boards may require the appointing authority to refer
the report of proceedings to the servicing JA for legal review. The appointing authority will also seek legal review of
all cases involving serious or complex matters, such as where the incident being investigated has resulted in death or
serious bodily injury, or where the findings and recommendations may result in adverse administrative action (see para
1-9), or will be relied upon in actions by higher headguarters. The JA’s review will determine—

(1} Whether the proceedings comply with legal requirements.

(2) What effects any errors would have.

{3) Whether sufficient evidence supports the findings of the investigation or board or those substituted or added by
the appointing authority (see para 3-10b).

{4) Whether the recommendations are consistent with the findings.

¢, Effect of errors. Generally, procedural errers or iregularities in an investigation or board do not invalidate the
proceeding or any action based on it

(1) Harmless errors. Harmless errors are defects in the procedurss or proceedings that do not have a material
adverse effect on an individual’s substantial rights. If the appointing authority notes 2 harmless error, he or she may
still take final action on the investigation. '

{2) Appointing errors. Where an investigation is convened or directed by an official without the authority fo do so
(see para 2-1a), the proceedings are a nullity, unless an official with the authority to appoint such an investigation or
board subsequently ratifies the appointment. Where a formal board is convened by an official authorized to convene an
informal investigation or board but not authorized to convene formal investigations, any action not requlrmg a formal
investigation may be taken, consistent with paragraph 1--9 and this paragraph.

(3) Substantial errors.

{a} Substantial errors are those that have a material adverse effect on an individual’s substantial rights. Examples are
the failure to meet requirements as to composition of the board or denial of = respondent’s right to counsel.

(b) When such errors can be corrected without substantial prejudice to the individual concerned, the appointing
authority may retumn the case to the same investigating officer or board for corrective action. Individuals or respondents
who are affected by such a return will be notified of the error, of the proposed correction, and of their rights to
comment on both.

(c) If the error cannot be corrected, or cannot be comrected without substantial prejudice to the individual concerned,
the appointing authority may not use the affected part of that investigation or board as the basis for adverse action
against that person. However, evidence considered by the investigation or beard may be used in connection with any
action under the Uniform Code of Military Justice (UCMI}, civilian personnel regulations, AR 600-37, or any other
directive that contains its own procedural safeguards.

(@} In case of an error that cannot be comected otherwise, the appointing authority may set aside ali findings and
recommendations and refer the entire case to a new investigating officer or board composed entirely of new voting
members. Aliernatively, the appointing authority may take action on findings and recommendations not affected by the
error, sei aside the affected findings and recommendations, and refer the affected portion of the case to a new
investigating officer or board. In either case, the new investigating officer or board may be furnished any evidence
properly considered by the previous one. The new investigating officer or board may also consider additional evidence.
If the directive under which a board is appointed provides that the appeinting authority may not take less favorable
action than the board recommends, the appointing authority’s action is limited by the original recommendations even
though the case subsequently is referred to 2 new board which recommends less favorable action.

(4) Fuailure fo object. No error is substantial within the meaning of this paragraph if there is a failure to object or
otherwise bring the error to the attention of the legal advisor or the president of the board at the appropriate point in
the proceedings. Accordingly, errors described in (3) sbove may be treated as harmless i the respondent fails to point
them out.
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Chapter 3
General Guidance for Investigating Officers and Boards

Section |
Conduct of the Investigation

3—1. Preliminary responsibilities

Before beginning an nformal investigation, an investigating officer shall review all written materials provided by the
appointing authority and consult with the servicing staff or command judge advocate to obtain approprizte legal
guidance.

3-2. Oaths

a. Reguirement. Unless required by the specific directive under which appointed, investigating officers or board
members need not be swom. Reporters, interpreters, and wiinesses appearing before a formal board will be swom.
Witnesses in an informal investigation or board may be sworn at the discretion of the investigating officer or president.
The memorandum of appointment may requite the swearing of witnesses or board members.

b, Administering oaths. An investigating officer, recorder {or assistant recorder), or board member is authorized to
administer oaths in the performance of such duties, under UCMYI, Art. 136 (for military personnef administering oaths)
and Section 303, Title 5, United States Code (5 USC 303) (for civilian personnel administering oaths) (see fig 3—1 for
the format for oaths)

3-3. Chalienges

Neither an investigating officer nor any member of a beard is subject to challenge, except in a formal board as
provided in paragraph 5-7. However, any person who is aware of facts indicating a lack of impartiality or other
gualification on the part of an investipating officer or board member will present the facts to the appointing authority.

3-4. Counsel

Only a respondent 15 entitled to be represented by counsel {sez para 5-6). Other interested parties may obtain counsel,
at no expense to the Government, who may attend but not participate in proceedings of the investigation or board
which are open to the public. The proceedings will not be unduly interrupted to allow the person to consult with
counsel. When a civilian employee 1s a member of an appropriate bargaining unit, the exciusive representative of the
unit has the right to be present whenever the employee is a respondent or witness during the preceedings if requested
by the employee and if the employee reasonably believes that the inquiry could lead to disciplinary action against him
or her {see para 3-8). '

3-5. Decisions

A board composed of more than one member arrives at findings and recommendations gs provided in section II of this
chapter. A formal board decides challenges by a respondent as provided in paragraph 5-7. The investigating officer or
president decides adminisirative matters, such as time of sessions, uniform, and recess, The legal advisor or, if none,
the investigating officer or president decides evidentiary and procedural matters, such.as motions, acceptance of
evidence, and continuances. The legal advisor’s decisions are final. Unless & voting member objects to the president’s
decision on an evidentidry or procedural matter at the time of the decision, it too is final. If there is such an objection,
a vote will be taken in closed session, and the president’s decision may be reversed by a majority vote Df the voting
members present.

3-6. Presence of the public and recording of proceedings

a. The public. Proceedings of an investigation or board are normally open to the public onlyif there is a respondent.
However, if & gquestion arises, the determination will be made based on the circumstances of the case. It may be
appropriate to open proceedings to the public, even when there is no respondent, if the subject matter is of substantial
public interest. It may be appropriate fo exclude the public from at least some of the proceedings even though there is a
respondent, if the subject matter is classified, inflammatory, or otherwise exceptionally sensitive. In amy case, the
appointing authority may specify whether the proceedings will be open or closed. If the appointing authority does not
specify, the investigating officer or the president of the board decides. If there is a respondent, the servicing JA or the
legal advisor, if any, will be consulted before deciding to exclude the public from any portion of the proceedings. Any
proceedings that are open to the public will also be open to representatives of the news media.

b. Recording. Neither the public nor the news media will record, pbotograph, broadcast, or televise the board
proceedings. A respondent may record proceedings only with the prior approval of the appointing suthority.
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PRES: This hearing wifl coms to order. This board of offcers has been called do determing
When RESF is withow counsel:

PRES.__. you may, i you desire, obtein civilian counsel at no expense to the Government for this hemdng. If you do not
obtain civilian counsel, you are entifled 10 be represented by 2 military counsel designated by the appeinting authority, Do you have counsel?

RESP: No (Yes).

If RESP has counsel, the RCDR should idersify that cownsel ot this point for the record, If RESP does not have counsel, the PRES should osk
this guesrion:

PRES: Do you desire o have militery counsel?
RESP: Yes (Noj.

If RESP smswers "ves,” the PRES should adjourn the hearing and ask the gppointing authority to appoirt counsel for RESP (see para 5-6b).
¥ counsel Is supplied, the RCDR should identify that counsel for the record when the board reconvenes.

A reporter and on Ewerpreter, ff wsed, should be sworn.

RCDR: The reporter will be swom.

RCDR: Do you swear (or effiem) that yon will faithfully perform the duties of reporter 1o this board, {so help you God)?
REPORTER: I do.

RCDE: The imerpreter will be swom.

RCDR: Do you sweer (or affirm) that you will feithfully perform the duties of interpreter in the case now in hearing, (st help you God)?

INTERPRETER: 1 do.

RCDR: The board it appointed by Memorandum of Appointment, Headgquarters, dated Have all
members of the board tead the memorandum of appointment? (f pot, the memorendom of appointment is read aloud by RCDR or silently by
any meober who bas pot read it) - :
When RESP has been designated by a separaie memtorandim of appointmenl, the same procedure apphies to that memorandum of appointment,
"RUBR: May the memormpdom of sppointment be attached to these procesdings as Enclosers 17

PRES: The memorandum of appoinment will be attached as requested.

RCDR: The following members of the board are present

The following members are absent:

RCDR should account for ail persannel of the board, including RESP and COUNSEL, i any, as present or absent a eack session. RCDR
should state the reason for any absence, i known, and whether the absence was authorized by the appointing authority.

PRES: ... you may challenge any member of the board (or the legal advisor) for lack of impartiality. Do you desire to meke &
challenge?

Figure 3-1. Suggested procedure for board of officers with respondents
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RESP (COUNSEL): Nu. {The respondent challenges )

If RESP challenges jor luck of impartiality, the LA, PRES, or next serior member, as appropriate, determines the challenge, Ser paragraph
5.7, If sustgining a challerige results in less than o quorum, the board should recess wntil additional members are added. See paragraph 5-2b.

RCDR swears board members, if required. PRES then swears RCDR, if reguired.
RCDR: The board will be swom.

All persons in the room stand while RCDR adminisiers the oath. Each voting member raises his or her right hand as RCDR calls his or her
name in administering the following oath: . .

RCDR: Do you, Colonet ., Lieniendnt Colonel _. Mejor. swear {affirm) that you will
faithfully perform your duties as @ member of this board; that you will impartially examine and inguire into the matter now bzfore you
acconding to the evidence, your comscience, and the laws and repulations provided; that you will make such findings of fact ag are supported by
the evidencs of meord; that, in determining thoge facts, you will use your professions] knowledge, best judgment, and common sense; and that
you will make sach recommendations &s are appropriate and warranted by your fiudings, sccording to the best of your understanding of the
rules, regdations, policies, 2ot cusioms. of the service, puided by your toncept of justice, bath to the Government and to individusls concemed,
(0 help you God)?

MEMBERS: T do.

The board members lower their hands but remain standing while the oath is administered to LA and to RCDR, if required.

FRES: Do yon, . swear {(or affinm} that you will faithfully perforn the duties of (legal
advisor} {recorder) of this board, (s0 help you God)?

LA/RCDR: I do.
All personnel now resume thelr seats.
PRES may now give gensral advice conceming applicable rules for the hearing,

RCDR: The respondent was notified of this hearing on 19

RCDR presents a copy of the memorandum. of notification with a certification that the original was delivered (or dispatched) to RESP {para
5-5) and reguests that it be amached 1o the proceedings as Enclosure

PRES: The copy of the memormndom of notification will be attached s requested.
Presentation of Evidence by the Recorder

RCDR may make an opening stotement at this point to clarify the expected presentation of evidence.

RCDR then calls witnesses and presents other evidence relevant to the subject of the proceedings. RCDR should lagically present the focts to
h2lp the board undersiand what happened. Except o otherwise directed by PRES, RCDR may determine the order of presentation of fucts. The
Jollowing examples are intended to serve ot a guide 1o the manner of presentation, but noy to the sequence.

RCDR: 1 request that this statement of (witness) be marked Exhfbit. . and reczived i evidence. This witness will not appear in person

becanse

1.4 (PRES): 'The statemert wili (not) be scoepted.

RCDR may read the statemeny i the board if it is accepred.

RCDR: I reguest thar this {documentary or reel evidence} be marked as Exhitit____ and received in evidence,

A foundasion for the introduction of such evidence normally is establivhed by a certificae or by tesimory of a witness indicating irs
authenticity. LA (PRES) determinzs the adeguacy of this foundation. If LA (PRES) hay a recsonable basis te believe the evidence iv whare &t
purports 1o be, ke or she may waive formal proof of authenicity.

Figure 3—1. Suggested procedure for board of officers with respondents—Continued
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RCDR: The secorder and respondent have agreed to stipulate

Before LA (PRES) accepts the stipularion, he or she should verify that RESF joins in the stipuf.azioﬁ_

LA (PRES): The stipulation is acécpwd.

If the stipulasion is in writing, it will be marked as an exhibi,

'RCDR conducts direct examination of each witness called by RCDR or ar the reguest of PRES or members. RESP or COUNSEL may then
fr::ibs—::fmm the witness, PRES end members of the board may then question the wimess, but PRES may control or lintls questions by board

RCDR: The board calls 88 B wittiess,

A military wimess approaches and salutes PRES, then roises his or her vight hand while RCDR administers the oath. 4 chvilian wimess does
the same but withowt saluting. See MCHM, Rules for Court-Martial 807, for further puidance with regard to oaths,

RCDR: Do you swear {or affirm) that the evidence you shall give in the case now in hearing shall be the muth, the whole truth, and nothing but
the ttuth, (so help you God)? - '

I the witnesy desires to qﬁirm‘ rather than swear, the words “so help you God™ will be omitted.

WITNESS: I do. ‘

The witness then takes the witness chair. RCDR asks every witness the following question ne ‘mmzer who called the witness,
RCDR: What is your fofl name {grode, branch of service, organization, and stefion) (and eddress)?

Whenever it appears appropriate and advisable to do 50, the board should explain the rights of a witness under Article 31 of the UCMI or the
Fifth Amendment 1 ihe Constitution. See paragraph 3-6c(5).

¥ the report of proceedings will be filed tn a system of records wnder the witness's name, the board must advise that witness in accordance
with the Privacy Aot See paragroph 3-7e. Normally, this reguirement gpplies only to RESP.

RCDR then asks questions o develop the matter under consideration.

RCDR: The recorder has no further questions.

RESP (COUNSEL) may cross—examine the wimess. RCDR may then conduct a redirect examination.
RCDR: Does the board have any goestions?

Any board member wishing to guestion the wimess should first secure the permission of PRES.

¥ RCDR and RESP (COUNSEL} wish to ask further questions after the board has examined the witness, they should seek permission from the
FPRES. FRES should normally grant such reguests unless the questions are repesitive or go beyond the scope of guestions asked by the board.

When all questioning has ended, PRES annownces:
PRES: The witness is sxcused.
PRES may advise the wimess ax follows:

PRES: Do not discuss your testimony in this case with snyone other than the recorder, the respondent, or Iis or ker counsel. If enyone else
atiernpis to ik with you sbout your testimony, you should tefl the pemon who odginally cefled you as a witness,

Verbatim proceedings s&.ou.{d indicate that the witmess (except RESP) withdrew from the room.

Unless expressly excused from further attendance during the hearing, oll witnesses remain subject to recall until the procesdings heve ended.
When o wimess is recolled, the RCDR reminds such witness, after he or she hay taken the witness stand:

RCDR: You are still under cath

The procedure in the case of o witness called by the board is the same as outlined aboyve for a witness called by RCDR.

Figure 3-1. Suggested procedure for board of officers with respondents—Continued
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RCDR: | bave nothing further lo offer relaling to the matter uader consideration,

Presentation of Respondent’s Evidence

RESP (COUNSELY: The resporident has (en} (no) opening statement.

RESP presents his or her stipuiations, witnesses, and other evidence in the same manner as 4id RCDR. RCOR administers oath 1o all witnesses
-and asks the first question 10 identify the wimess.

Should the RESP ke called to the stand as a witness, the RCDR will adminisier the oath and ask the following preliminary questions, after
which the procedure is the same as for other witnesses:

RCDR: What {s your name, {grade, branch of service, organization, and sation) (address, position, and place of employment)?

RESP:

RCDR: Are you the respondent in this case?
RESP:; Yes

The board may advise RESP of his or her rights wnder Article 31 of the UCMI, or the Fifth Amendment of the Constitution. See paragraph
3-Bef5h .

If the report of proceedings will be filed in o system of records under RESF's name, the bogrd must advise RESP in accordance with the
Privacy Act. See paragraph 3-7e.

When RESP has concluded M5 or her case, RESP announces:
RESP (COUNSEL): The respondent rests.
RCDR: The recorder has no further evidence to offer in this hearing. Does the hoard wish to have any wimesses called or recalied?

PRES: It does (not).

Clesing Arvguments and Deliberations

PRES: You may procesd with closing arguments. RCDR: The recorder (has no} (will make sn) opening argument,

RCDR may make the opening arpument and, if eny argument is made on behalf of RESF, the rebutial argument. Argwments are not required
{see para 5-9). If no argument is made, RESP or RCDR may say:

RESP (COUNSELYRCDR: The (respondent) (recorder) submits the case without argument

PRES: The hearing it adjourned.

Adjourning the hearing does not end the duties of the board It must arvive at findings based on the evidence and make recommendamions
supported by those findings. See chapter 3, section . Findings and recommendations need nat be anmounced to RESP, but in certain

proceedings, such as elimination actions, they customarily are. RCDR is responsible for compiling the report of procesdings and submining
properly authenticaied copies thereof 1o the appointing cuthority. See chapter 3, section I,

Legend :

PRES: President of the board of officers.

LA: Legal Advisor

LA(PRES): Legal Advisor, if one has been appointed; otherwise the bourd President.

RCDR: Recorder {jumior member of the board if no recorder has been appointed). (If the board consists of only one
mesnber, that member bas the responsibilities of both PRES and RCDR}

RESF: Respondent. ’

RESP {COUNSEL): Respondent or respendent’s counsel, if any.

Figure 3-~1. Suggested procedure for board of officers with respondents—Continued
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3-7. Rules of evidence and proof of facts

a. General. Proceedings under this regulation are administrative, not judicial. Therefore, an investigating officer or
board of officers is not bound by the rules of evidence for trials by courts—martial or for court proceedings generally.
Accordingly, subject only to the provisions of ¢ below, anything that in the minds of reasonable persons is relevant and
material to an issue may be accepted as evidence. For example, medical records, counseling statements, police reports,
and other records may be considered regardless of whether the preparer of the record is available to give a statement or
testify in person. All evidence will be given such weight as circumstances warrant. (See para 3-5 as to who decides
whether to accept evidence.)

b. Official notice. Some facts are of such common knowledge that they need no specific evidence to prove them (for
example, genera!l facts and laws of nature, general facts of history, location of major elements of the Army, and
organization of the Department of Defense (DOD) and its components), including matters of which judicial notice may
be taken. {See Military Rules of Bvidence (MRE) 201, séc II, part III, Manual for Courts-Martial, United States
(MCM))

¢. Limitations. Administrative proceedings govemned by this regulation generally are not subject to exclusionary or
other evidentiary rules precluding the use of evidence. The following limitations, however, do apply:

(1) Privileged communications. MRE, section V, part III, MCM, concerning privileged communications between
lawyer and client (MRE 502), privileged communications with clergy (MRE 503), and husband-wife privilege (MRE
504) apply. Present or former inspector general personnel will not be required to testify or provide evidence regarding
information that they obtained while acting as inspectors general. They will not be required to disclose the contents of
inspector general reports of investigations, inspections, inspector general action requests, or other memoranda, except
as disclosure has been approved by the appropriate directing authority (an official authorized to direct that an inspector
general mvestigation or mmspection be conducted) or higher authority. (See AR 20-1, para 3-6)

(2) Polygraph rests. No evidence of the results, taking, or refusal of a polygraph {lie detector) test will be considered
without the consent of the person involved in such tests. In a formal board proceeding with a respondent, the
agreement of the recorder and of any respondent affected is required before such evidence can be accepied.

(3} “Off the record” staiemenis. Findings and recommendations of the investigating officer or board must be
supported by evidence contained in the report. Accordingly, witnesses will not make statements “off the record” to
board members in formal proceedings. Even in informal proceedings, such statements will not be considered for their
substance, but only as help in finding additional evidence.

(4) Statements regarding disease or injury. A member of the Armed Forces will not be required to sign a statement
relating to the origin, incurrence, or aggravation of a disease or injury that he or she has suffered. Any such statement
against his or her interest is invalid (10 USC 1219} and may not be considered on the issue of the origin, incurrence, or
aggravation of a disease or injury that the member concerned has suffered. A statement made and signed veluntarily by
a soldier is not a statement that the soldier was “required to sign” within the meaning of this paragraph.

(5} Ordering witnesses to testify.

{a) No military witnesses or military respondents will be compelied to incriminate themselves, to answer any
guestion the answer to which could incriminate them, or fo make a statement or produce evidence that is not material
to the issue and that might tend to degrade them (see UCMI, Art 31

(b) No witnesses or respondents not subject to the UCMT will be reguired to make a statement or produce evidence
that would deprive them of rights against self-incrimination under the Fifth Amendment of the U.S. Constitution.

(c) A person refusing to provide information under {a) or (b) above must $tate specifically that the refusal is based
on the protection afforded by UCMI, Axt. 31, or the Fifth Amendment. The investigating officer or board will, after
consultation with the legal advisor or, if none has been appointed, the servicing JA, unless impractical to do so, decide
whether the reason for refusal is well taken. If it is not, the wiiness may be ordered to answer.

(d) Whenever it appears appropriate and advisable, an investigating officer or board will explain their rights to
witnesses or respondents. A soldier, for example, who is suspected of an offense under the UCMJ, such as dereliction
of duty, will be advised of his or her rights under UCMJ, Art. 31, before being asked any questions concerning the
suspected offense. The soldier will be given a reasonable amount of time to consult an attorney, if requested, before
answering any such guestions, No adverse inference will be drawn against soldiers who invoke that right under UCMI,
Ari. 31. It is recommended that the procedurs for explaining rights set forth on DA Form 3881 (Rights Waming
Procedure/Waiver Certificate} be used.

e} The right to invoke UCMIJ, Art. 31, or the Fifth Amendment is personal. No one may assert the right for another
person, and no one may assert i fo protect anyone other than himself or herself An answer tends to incriminate a
person if it would make it appear that person is guilty of a crime. '

(f In certain cases the appropriate authority may provide a witness or respondent a grant of testimonial immunity
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and require testimony notwithstanding UCMI, Art. 31, or the Fifth Amendment. Grants of immunity will be made
under the provisions of AR 27-10, chapter 2.

(6) Involuntary admissions. A confession or admission cbtained by unlawful coercion or inducement likely to affect
its truthfulness will not be accepted as evidence. The fact that a respondent was not advised of his or her rights under
UCMI, Art. 31, or the Fifth Amendment, or of his or her right to a lawyer does not, of itself, prevent acceptance of a
confession or admission as evidence.

{7) Bad faith unlawful searches. If members of the Armed Forces acting in their official capacity (such as military
police acting inv furtherance of their official duties) cenduct or direct a search that they know is unlawful under the
Fourth Amendment of the U.S. Constitution, as applied to the military community, evidence obtained as a result of that
search may not be accepted or considered against any respondent whose personal rights were violated by the search.
Such evidence is acceptable only if if can reasonably be determined by the legal advisor or, if none, by the
investigating officer or president that the evidencé would inevitably have been discovered. In all other cases, evidence
obtained as a result of any search or inspection may be accepted, even if it has been or would be ruled inadmissibie in
a criminal proceeding. '

3-8. Witnesses

a. General

{1) Investigating officers and boards generally do not have authority fo subpoena witnesses to appear and testify. An
appropriate commander or supervisor may, however, order military personnel and Federal civilian employees to appear
and testify. Other civilians who agree to appear may be igsued invitational travel orders in certain cases (see Joint
Travel Regulations (JTR), vol 2, para C6000.11). The investigating officer or board president nommally will inform
witnesses of the nature of the investigation or board before taking their statements or testitmony. The investigating
officer or board president, assisted by the recorder and the legal advisor, if any, will protect every witness from
improper guestions, unnecessarily harsh or insulting treatrnent, and unnecessary inguiry into his or her private affairs.
(See para 3-2 as to placing witnesses under oath.)

(2} During an investigation under this regulation, the exclusive representative of an appropriate bargaining unit has
the right to be present whenaver a civilian employee of the unit is a respondent or witness during the proceedings if
requested by the employee and if the employee reasonably believes that the inquiry could lead to disciplinary action
against him or her. Usnless required by the collective bargaining agreemsent, there is no requirement to advise the
employse of this ripght. If the employee requests the presence of the exclusive representative, a reasonable amount of
time will be allowed to obtain him or her. The servicing civilian personnel office and labor counselor wiil be consuited
before denying such a request.

b. Anendance as spectators. Witnesses other than respondents normally will not be present at the investigation or
board proceedings except when they are testifying. In some cases, however, it is necessary to allow expert witnesses to
hear evidence presented by other witnesses in order that they may be sufficiently advised of the facts to give informed
testimony as {o the technical aspects of the case. In such instances, the report of proceedings will indicate that the
expert witnesses were present during the testimony of the other witnesses.

¢, Taking testimony or stgtements.

(1) If & board is formal, or if the appointing anthority has directed a verbatim record {see pars 2-2), witnesses’
statements will be elicited by questions and answers. However, narrative testimony may be used.

(2) In informal preceedings, statements of witnesses may be obtained at informal sessions in which they first relate
their knowledge and then summarize those statements in writing. A tape recorder may be used to facilitate later
preparation of written staterments, but the witness will be informed if one is used. The investigating officer or board
will agsist the witness in preparing & written statement to avoid inciusion of irrelevant material or the omission of
important facts and circumstances. However, care must be taken to ensure that the statement is phrased in the words of
the witness. The interviewer must scrupulously avoid coaching the witness or suggesting the existence or nonexistence
of material facts. The witness may be asked to read, cormrect, and sign the final statement.

(3} Whether the witness swears to the statement is within the discretion of the investigating officer or president, If
the statement is to be swom, use of DA Form 2823 (Sworn Statement) is recommended. If the witness 15 unavailable or
refuses {o sign, the person who took the statement will note, over his or her own signature, the reasons the witness has
not signed and will certify that the statement i an accurate summary of what the witness said.

(4) Whether the proceeding is formal or informal, to save time and resources, witnesses may be asked to confirm
written swom or unsworn statements that have first been made exhibits. The witnesses remain subject to questioning on
the substance of such statemenis.

(5) Although the direct testimony of witnesses is preferable, the investigating officer or board may use any previous
statemnents of a witness as evidence on factual issues, whether or not the following conditions exist:

{a} Proceedings are formal or informal.

(b) Witness is determined to be unavailable.

{c) Witness testifies.

(d) Prior stalemenis Wwere sworm OT UNSWOrH.
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{e} Prior statemenis were oral or written.

() Prior statements were faken during the course of the investigation.

d. Discussion of evidence. An investigating officer or board may direct witnesses who are subject to Army authority,
and request other witnesses, not to discuss their statements or testimony with other witnesses or with persons who have
no official interest in the proceedings unti! the nvestigation is complete. This precautien is appropriate to eliminate
possible influence on the testimony of witnesses still to be heard. Witnesses may not be precluded from discussing any
relevant matter with the recorder, 2 respondent, or counsel for a respondent.

e. Privacy Act statements.

{1} When required. A Privacy Act statement {AR 340-21) will be provided to a witness if the report of proceedings
will be filed in a system of records from which it can be retrieved by reference to the name or other personal identifier
of that witness. Unless otherwise informed by the appointing authority, an investipating sfficer or board may presume
that the report of proceedings will be retrievable by the name of each person designated as a respondent, but that the
report will net be refrievable by the name of any other witness. If any question arises as to the need for a Privacy Act
statemnent, the investigating officer or board will consult the legal advisor, if any, or the servicing JA.

(2) Method of providing statement. Appendix B provides guidance for preparing Privacy Act statements. The
staternent may be written or oral, but it must be provided before taking the wimness’s testimony or statement. A written
statement will be attached to the report of proceedings as an enclosure. An oral siatement will be noted in the report
either as part of a verbatim transcript or as an enciosure, in the form of a certificate by the officer who provided the
Privacy Act statement.

(3) Copy of the statement. Anyone to whom this requirement applies is entitled f 2 copy of the Privacy Act
statemnent in a form suitable for retention. Providing a respondent a copy of the part of the report of proceedings (see
para 5-10) that includes the statement satisfies this requirement. Any other witness who is provided a Privacy Act
statement will, on request, be furnished a copy of the statement in a form suitable for retention.

3-9. Communications with the appointing authority
If in the course of the investigation or board something happens that could cause the appointing authority to consider
enlarging, restricting, or terminating the proceedings, altering the composition of the fact—{finding body or ctherwise
modifying any instruction in the original appointment, the investigating officer or president of the board will report this
gituation to the appointing authority with recommendations.

Section Il
Findings and Recommendations

3-10. Findings

a. General. A finding is 2 clear and concise statement of a fact that can be readily deduced from evidence in the
record. It is directly established by evidence in the record or is a conclusion of fact by the investigating officer or
board. Negative findings (for example, that the evidence does not establisk a fact) are often appropriate. The number
and nature of the findings required depend on the purpose of the investigation or board and on the instructions of the
appointing authority. The invesiigating officer or board will normaily not exceed the scope of findings indicated by the
appointing authority. (See para 3-9.) The findings will be necessary and sufficient to support each recommendation.

b. Standard of proof Unless another directive or an instruction of the appointing authority establishes a different
standard, the findings of tnvestigations and boards governed by this regulation must be supported by a greater weight
of evidence than supports a confrary conclusion, that is, evidence which, after considering all evidence presented,
points fo a particular conclusion as being more credible and probable than any other conclusion. The weight of the
evidence is not determined by the number of witnesses or volume of exhibits, but by considering all the evidence and
evaluating such factors as the witness’s demeanor, opportunity for knowledge, information possessed, ability to recall
and relate events, and other indicaticns of veracity.

c. Form. Findings will be stated fo reflect clearly the relevant facts estabiished by the evidence and the conclusions
thereon of the investigating officer or board. If findings are required on only one subject, normally they will be stated
in chronological order. If findings are required on several distinet subjects, they normally will be stated separately for
each subject and chroneclogically within gach one, If the investigation or board is authorized by a directive that
establishes specific requirements for findings, those requirements must be satisfied.

3-11. Recommendations

The nature and extent of recommendations required also depend on the purpose of the investigation or board and on
the instructions of the appointing authority. Bach recommendation, even 2 negative one (for example, that no further
action be taken) must be consistent with the findings. Investigating officers and beards will make their recommenda-
tions according to their understanding of the rules, regulations, policies, and customs of the service, guided by their
concept of fairness both to the Government and to individuals.
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3-12. Deliberation

After all the evidence has been received {(and arguments heard, if there is a respondent), the investigating officer or
board members will congider it carefully in light of any instructions contained in the original appointment and any
suppiemental instructions. These deliberations will (and if there is a respondent, must) be in closed session, that is, with
only voting members present. Nonvotfing members of the beard do not participate in the board’s deliberations but may
be consulted, The respondent and the respondent’s counsel, if any, will be afforded the opportunity to be present at
such consultaiion. The board may request the legal advisor, if any, to assist in putting findings and recommendations in
proper form after their substance has been adopted by the board. A respendent and counsel are not entitled to be
present during such assistance,

3-13. Voting

A board composed of more than one voting member atrives at its findings and recommendations by voting. All voting
members present must vote. After thoroughly considering and discussing sll the evidence, the board will propose and
vote on findings of fact. The board will next propose and vote on recommendations. If additional findings are
necessary to support a proposed recommendation, the board will vote on such findings before voting on the related
recommendation. Unless another directive or an instruction by the appointing authority establishes a different require-
ment, a majority vote of the voting members present determines questions before the board. In case of a tie vote, the
president’s vote is the determination of the board. Any member who does not agree with the findings or recommenda-
tions of the board may include a minority report in the report of proceedings, stating explicitly what part of the report
he or she disagrees with and why. The minority report may include its own findings and/or recommendations.

Section Il
Report of Proceedings

3-14, Format

a. Formal 1f a verbatim record of the proceedings was directed, the transcript of those proceedings, with a
completed DA Form 1574 (Report of Proceedings by Investigating Offices/Board of Officers) as an enclosure, and
other enclosures and exhibits will constifute the report. In other formal boards, a completed DA Form 1574, with
enclogures and exhibits, will constitute the report.

b. Informal In an informal investigation or board, the report will be written unless the appointing authority has
authorized an oral report. Written reports of informal investigations will use DA Form 1574; however, its use is not
required unless specifically directed by the appointing authority. Every report—oral or written, on DA Form 1574 or
nat-—will include findings and, unless the instructions of the appointing authority indicate otherwise, recommendations.

3-15. Enclosures
In written reports, all significant letters and other papers that relate to administrative aspects of the investigation or
board and that are not evidence will be numbered consecutively with roman numerals and made enclosures, including
such items as these:

a. The memorandum of appointment or, if the appointment was oral, a summary by the investigating officer or
board inclading date of appointment, identification of the appointing authority and of all persons appointed, purpose of
the investigation or board, and any special instructions.

b. Copies of the notice to any respondent (see para 5-5).

¢. Copies of other correspondence with any respondent or counsel.

d. Written communications to or from the appointing authority (see para 3-8).

e. Privacy Act statements (see para 3-8e).

f Explanation by the investigating officer or board of any unusual delays, difficulties, irregularities, or other
problems encountered.

3-16. Exhibits

a. General. In written reports, every item of evidence offered to or received by the investigation or board will be
marked as a separate exhibit. Unless a verbatim record was directed, statemnents or transcripts of testimony by
witnesses will also be exhibits, Exhibits will be numbered consecutively as offered in evidence (even if not accepted),
except that those submitted by each respondent will be lettered consecutively (and further identified by the name of the
respondent, if more than one). Exhibits submitted but not admitted in evidence will be marked “Not admitted.”

b. Real evidence. Because attaching real evidence (physical objects) to the report is usually impractical, clear and
accurate descriptions (such as written statements) or depictions (such as photographs) authenticated by the investigating
officer, recorder, or president may be substituted in the report. In any case, the real evidence itself will be preserved,
inchuding chain of custody, where appropriate, for use if further proceedings are necessary. The exhibit in the report
will tell where the real evidence can be found. After final action has been tzken in the case, the evidence will be
disposed of as provided in AR 190-22, where applicable,
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¢. Documentary evidence. When the original of an official record or other document that must be returned is an
exhibit, an accurate copy, authenticated by the investigating officer, recorder, or president, may be used in the written
report. The exhibit in the report will tell where the original can be found

d Official notice. Matters of which the investigating officer or board took official notice (para 3-65) normally need
not be recorded in an exhibit. If, however, official notice is taken of a matter over the objection of a respondent or
respondent’s counsel, that fact will be noted in the written report of proceedings, and the investigating officer or board
will include as an exhibit a statement of the matter of which official nofice was taken.

e. Objections. In a formal board, if the respondent or counsel makes an obiection during the proceedings, the
ohjection and supporting reasens will be noted in the report of proceedings.

3-17. Authentication

Unless otherwise directed, a written report of proceedings will be authenticated by the signature of the investigating
officer or of all voting members of the board and the recorder. Board members submitting a minotity report (see para
3-13) may authenticate that report instead. If apy voting member of the board or the recorder refuses or is unable to
authenticate the report (for example, because of death, disability, or absence), the reason will be stated in the report
where that authentication would otherwise appear.

3-18. Safeguarding a written report

a. When the report contains material that requires protection but does not have a security classification, the report
will be marked “For Official Use Only” as provided by AR 25-55,

b. No one will disclese, release, or cause fo be published any part of the report, except as required in the normal
course of forwarding and staffing the report or as otherwise authorized by law or regulation, without the approval of
the appeinting authority.

3-19. Submission

A written report of proceedings will be submitted, in two complete copies, directly to the appoeinting authority or
designee, unless the appointing anthority or another directive provides otherwise. If there are respondents, an additional
copy for each respondent will be submitted to the appointing authority.

3-20. Action of the appointing authority

The appointing authority will notify the investigating officer or president of the board if further action, such as taking
further evidence or making additional findings or recommendations, is required. Such additional proceedings will be
conducted under the provisions of the original appointing memorandum, including any modifications, and will be
separately authenticated per paragraph 3-16. If applicable, the appointing authority will ensure that the provisions of
paragraph 1-8 have been satisfled. (See para 2-3 for further guidance.)

Chapter 4
Informal Investigations and Boards of Officers

4-1. Composition

Informal procedures may be used by a single investigating officer or by a board of two or more members. (One officer
is not designated a board unless procedures are formal.) All members are voting members. Appointment of advisory
members or a legal adviser is unnecessary because persons with special expertise may be consulled informally
whenever desired. The senior member present acts as president. There is no recorder. The president prescribes the
duties of each member. A quorum is required only when voling on findings and recommmendations. (See para 3-13.)

4-2. Procedure

An informal investigation or board may use whatever method it finds most efficient and effective for acguiring
information. (See chap 3 for general guidance) A board may divide witnesses, issues, or evidentiary aspects of the
inquiry among its members for individual investigation and develepment, holding no coliective meeting until ready to
review all the information collected. Although witnesses may be called to present formal testimony, information also
may be obtained by personal interview, correspondence, telephone inguiry, or other informal means.

4-3. Interested persons
Informal procedures are not intended to provide a hearing for persons who may have an inferest in the subject of the
investigation or board. No respondents will be designated and no one is entitled to the rights of a respondent. The
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investigating officer or board may still make any relevant findings or recommendations, including those adverse te an
individual or individuals. '

Chapter 5
Formal Boards of Officers

Section [
General

5-1. Members

a. Voting members. All members of a formal board of officers are voting members except as provided sisewhere in
this paragraph, in other applicable directives, or in the memorandum of appointment.

b. President. The senior voting member present acts as president. The senior voting member appointed will be at
least a major, except where the appointing authority determines that such appointment is impracticable because of
military exigencies. The president has the following responsibilities:

(1) Administrative. The president will—

(@} Preserve order

(b} Determire time and uniform for sessions of the board.

{c) Recess or adjourn the board as necessary.

{d) Decide routine administrative matters necessary for efficient conduct of the business of the board.

(e} Supervise the recorder to ensure that all business of the board is properly conducted and that the report of
proceedings is submitted promptly. If the board consists of only one member, that member has the responsibilities of
both the president and the recorder.

(2} Procedural.

{a) When a legal advisor has been appoioted, the Jegal advisor rules finally on rmatters set forth in paragraph 4
below,

(b) When a legal advisor has not been appointed, the president will rule on evidentiary and procedural matters. The
ruling on any such matter (other than a challenge) may be reversed by majority vote of the voting members present.
(See para 3-5.) If the president determiries that he or she needs legal advice when ruling on evidentiary and procedural
matters, he or she will centact the legal office that ordinarily provides legal advice to the appointing authority and ask
that a JA or a civilian attorney who is a member of the Judge Advocate Legal Service be made available for legal
consultation. When a respondent has been designated, the respondent and counsel will be afforded the opportunity to
be present when the legal advice is provided.

c. Recorder. The memorandum of appointment may designate a commissioned or warrant officer as recorder. It may
also designate assistant recorders, who may perform any duty the recorder may perform. A recorder or assistant
recorder so designated is a nonvoting member of the board. If the memorandum of appointment does not designate a
recorder, the junior member of the board acts as recorder and is a voting member.

d Legal advisor.

(1) A legal advisor is a nonvoting member. He or she rules finally on challenges for cause made during the
proceedings (except a challenge against the legal advisor (see para 5-7¢)) and on all evidentiary and procedural matters
{see para 3-5), but may not dismiss any question or issue before the board. In appropriate cases, the legal advisor may
advise the board on legal and procedural matiers. If a respondent has been designated, the respondent and counsel will
be afforded the opportunity to be present when legal advice i1s provided fo the board. If legal advice is not provided in
person (for example, by telephone or in writing), the right to be “present” is satisfied by providing the opportunity to
listen to or read the advice. The right to be present does not extend te general procedural advice given before the board
initially convened, to legal advice provided before the respondent was designated, or to advice provided under
paragraph 3-12. '

{(2) A JA or a civilian attorney who is a member of the Judge Advocate Legal Service may be appointed as legal
advisor for & formal board of officers under the following circumstances:

{a) TIAG authorizes the appointment. '

(b) Another directive applicable to the board requires the appeintment.

{c} The appointing autherity is a GCM convening authority,

(d) The appointing zuthority is other than a GCM convening authority, and a JA is assigned to his or her
organization or a subordinate element thereof under an applicable table of organization and equipment or tables of
distribution and allowances; or the appropriate GCM convening authority authorizes appointment of a legal adviser.

{3) Appointment of a legal advisor under this paragraph will occur only after consultation with the SJA of the GCM
jurisdiction concemed. The SJA will then be responsible for providing or arranging for the legal advisor.

¢. Members with special technical kmowledge. Persons with special technical knowledge may be appointed as voting
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members or, unless there is a respondent, as advisory members without vote. Such persons need not be commissioned
or watrant officers. If appointed as advisory members, they need not participate in the board proceedings except as
directed by the president. (See para 3—12 with regard to participation in the board’s deliberations.) The report of
proceedings wiil indicate the limited participation of an advisory member.

5-2. Attendance of members

a. General. Aftendance at the proceedings of the board is the primary duty of each voting member and takes
precedence over ail other duties, A voting member must attend scheduled sessions of the board, if physically able,
uniess excused in advance by the appointing authority. If the appointing authority is a GCM convening autherity or a
commanding general with a legal advisor on his or her staff, the authority to excuse individual members before the first
session of the board may be delegated o the SJA or legal advisor. The beard may proceed even though a member is
absent, provided the necessary quorum is present (see o below), If the recorder is absent, the assistant recorder, if any,
or the junior member of the board will assume the duties of recorder. The board may then proceed at the discretion of
the president,

b. Quorum. Unless another directive requires a larger number, a majority of the appointed voting members (other
than nonparticipating alternate members) of a board constitutes a quorim and must be present at all sessions. If another
directive prescribes specific qualifications for any voting member (for example, component, branch, or technical or
professional gualifications), that member is essential to the guorum and must be present at all board sessions.

c. Alternate members. An unnecessarily large number of officers will not be appointed to a board of officers with
the intention of using only those available at the time of the board’s meeting. The memorandurn of appointment may,
however, designaie alternate members to serve on the board, in the sequence listed, if necessary to constitute a quorum
in the absence of a regular member. These aiternate members may then be added to the board at the direction of the
president without further consultation with the appointing authority, A member added thereby becomes a regular
member with the same obligation to be present at all further proceedings of the board. (See subpara a above.}

d Member not present at prior sessions. A member who has not been present at a prior session of the board, such
as an absent member, an slternate member newly anthorized to serve as a member, or a newly appointed member, may
participate fully in all subsequent proceedings. The member must, however, become thoroughly familiar with the prior
proceedings and the evidence. The report of proceedings will reflect how the member became familiar with the
proceedings. Except as directed by the appointing authority, however, a member who was not available (because of
having been excused or otherwige) for a substantial portion of the proceedings, 2s determined by the president, will no
longer be considered a member of the board in that particular case, even if that member later becomes available to
serve.

5-3. Duties of recorder

a. Before a session. The recorder is responsible for administrative preparation and support for the board and wiil
perform: the following duties before a session:

(1) Give timely notice of the time, place, and prescribed uniform for the session to all participants, including board
membets, witnesses, and, if any, legal advisor, respondent, counsel, reporter, and interpreter. Only the notice to a
respondent required by paragraph 5-5 need be in writing. It is usually appropriate also to notify the commander or
supervisor of each witness and respondent.

(2) Armange for the presence of witnesses who are o testify in person, including attendance at Government expense
of military personnel and civilian government employees ordered to appear and of other civilians voluntarily appearing
pursuant to invitational travel orders. (See para 3-8a.)

(3) Ensure that the site for the session is adequate and in good order

{4} Arrange for necessary personnel support (clerk, reporter, and interpreter), recordmg equipment, stationery, and
other supplies.

{5} Asmange to have available all necessary Privacy Act statements and, with approprzdte authentlcatzon all required
records, documents, and real evidence.

{6) Ensure, subject (o security requirements, that all appropriate records and documents referred with the case are
furnished te any respondent or counsel.

{7) Take whatever other action is necessary to ensure a prompt, full, and orderly presentation of the case.

b, During the session. The recorder will perform the following duties during the session:

{1} Read the memorandum of appointment af the initial session or determine that the participants have read it.

{2) Note for the record at the beginning of each session the presence or absence of the members of the board and, if
any, the respondent and counsel.

(3) Administer oaths as necessary.

(4) Execute zll orders of the board.

{5} Conduct the presentation of evidence and examination of witnesses to bring out all the facts,

c. Afier the proceedings. The recorder is responsible for the prompt and accurate preparation of the report of
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proceedings, for the authentication of the completed report, and, whenever practicable, the hand—carried delivery of the
report, including delivery to. the appointing autherity or designee.

Section i
Respondents

5-4. Designation

a. General. A respondent may be designated when the appoiniing authority desires to provide a hearing for a person
with a direct interest in the proceedings. The mere fact that an adverse finding may be made or adverse action
recommended against a person, however, does not mean that he or she will be designated a respondent. The appointing
authority decides whether to designaie 2 person as a respondent except where designation of a respondent is—

(1) Directed by authorities senior to the appointing authority; or

(2} Required by other regulations or directives or where procedural protections available only fo a respondent under
this regulation are mandated by other repulations or directives.

b. Before proceedings. When it is decided at the time a formal board is appointed that a person will be designated a
respondent, the designation will be made in the memorandum of appointment,

¢. During the proceedings.

(1) Tf, during formal board proceedings, the legal advisor or the president decides that it would be advisable to
designate a respondent, a recommendation with supporting information will be presented to the appointing autherity.

(2) The appointing authority may designate a respondent at any point in the proceedings. A respondent so desig-
nated will be allowed a reasonable time to obtain counsel (see para 5—6) and to prepare for subsequent sessions.

(3) If a respondent is designated during the investigation, the record of proceedings and all evidence received by the
board to that point will be made available to the newly designated respondent and counsel. The respondent may reguest
that witnesses who have previously testified be recalled for crosg—examination. If circumstances do not permit recalling
a witness, a written statement may be obiained. In the absence of compelling justification, the proceedings will not be
delayed pending the obtaining of such statement. Any testimony given by a person as a witness may be considered
even if that witness is subsequently designated a respondent.

5-5. Notice
The recorder will, at a reasonable time in advance of the first session of the board concerning 2 respondent (including a
respondent designated during the proceedings), provide that respondent a copy of all unclassified documents in the case
file and a letter of notification. In the absence of special circumstances or a different period established by the directive
authorizing the board, & “rezsonable time” is 5 working days. The letter of notification will include the following
information:

a. The date, hour, and place of the session and the appropriate military uniform, if applicable,

b. The matter to be investigated, including specific allegations, in sufficient detail to enable the respondent to
prepare.

¢. The respondent’s rights with regard to counsel. (See para 5-6.)

d. The name and address of each witness expected to be called.

e. The respondent’s rights to be present, present evidence, and call witnesses. (See para 5-8a.)

£ (Only if the board involves classified matfers.) The respondent and counse! maay examine relevant classified
materials on request and, if necessary, the recorder will assist in arranging clearance or access. (See AR 380-67.)

5-86. Counsel

a. Entitlement. A respondent is entitled to have counsel and, to the extent permitied by security classification, to be
present with counsel at all open sessions of the board. Counsel may alse be provided for the limited purpose of taking
a witness’s statement or testimony, if respondent has not yet obtained counsel. An appointed counsel will be fumished
ounly fo civilian employees or members of the military.

b, Who may act. .

(1) Civilian counsel. Any respondent may be represented by civilian counsel not employed by and at no expense to
the Government. A Govermnment civilian eriployee may not act as counsel for compensation or if it would be
inconsistent with faithful performance of regular duties. (See 18 USC 205.) In addition, a DA civilian employee may
act as counsel only while on leave or outside normal hours of employment, except when acting as the exclusive
representative of the bargaining unif pursuant to 5 USC 7114(a)(2XB). (See para 3-4))

(2) Milltary counsel for military respondents. A military respondent who does not retain a civilian counsel is entitled
to be represented by a military counsel designated by the appointing authority. A respondent whe declines the services
of a gualified designated counsel is not entitled to have a different counsel designated.

(3) Military counsel for civilian respondents. In boards appointed under the authority of this regulation, Federal
civilian employees, including those of nonappropriated fund instrumentalities, will be provided a military counsel under
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the same conditions and procedures as if they were military respondents, unless they are entitled to be assisted by an
exclusive representative of an appropriate bargaining unit.

¢. Delay. Whenever practicable, the board proceedings will be held in abeyance pending respondent’s reasonable
and diligent efforts to obtain civilian counsel. However, the proceedings will nof be delayed unduly to permit a
respondent to obtain a particular counsel or to accommodate the schedule of such counsel '

d. Qualifications. Coungel will be sufficiently matare and experienced to be of genuine assistance to the respondent.
Unless gpecified by the directive under which the board is appointed, counsel is not required to be a lawyer.

e. Independence. No counsel for a respondent will be censured, reprimanded, admonished, coerced, or rated less
favorably as a result of the lawful and ethical performance of duties or the zeal with which he or she represents the
respondent. Any questmn concerning the propriety of a counsel’s conduct in the perfamance of his or her duty will be
referred to the servicing JA.

5-7. Challenges for cause

a. Right of respondent. A tespondent is entitied to bave the matier at issue decided by a board composed of |
impartial members. A respondent may challenge for cause the legal advisor and any voting member of the board who
does not meet that standard. Lack of impartiality is the only basis on which a challenpe for cause may be made at the
board proceedings. Any other matter affecting the qualification of a board member may be brought o the attention of
the appointing authority. {See para 3-3.)

b. Making a challenge. A challenge will be made as soon as the respondent or counsel is aware that prounds exist;
failure to do so normally will constitute a waiver. If possible, all challenges and grounds will be communicated to the
appointing authority before the board convenes. When the board convenes, the respondent or counsel may question
members of the board to determine whether to make a chailenge. Such questions must relate directly to the issue of
impartiality, Discretion will be used, however, to avoid revealing prejudicial matters to other members of the board; iff
a challenge is made after the board convenes, only the name of the challenged member will be indicated in open
session, not the reason for believing the member is not irpartial.

¢. Deciding challenges. The appoiniing authority decides any challenge to a bosrd of officers composed of a single
member and may decide other challenges made before the board convenes. Otherwise, a challenge is decided by the
legal advisor or, if none or if the legal advisor is challenged, by the president. If there is no legal advisor and the
president is chalienged, that challenge is decided by the next senior voting member.

d. Procedure. Challenges for lack of impartiality not decided by the appointing authority will be heard and decided

" at a segsion of the board atiended by the legal advisor, the president or the next senjor member who will decide the
challenge, the member challenged, the respondent and his or her counsel, and the recorder. The respondent or counsel
making the challenge may question the challenged member and present any other evidence o support the challenge.
The recorder also may present evidence on the issue. The member who is to decide the challenge may question the
challenged member and any other witness and may direct the recorder fo present additional evidence. If more than one
mermber is challenged at a time, each challenge will be decided independently, in descending order of the challenged
members’ ranks.

e. Susiained challenge. If the person deciding 2 challenge sustains it, he or she will excuse the challenged member
from the board at once, and that person will no longer be a member of the board. If this excusal prevents a guorum
(see para 524}, the board will adjourn to allow the addition of another member; otherwise, proceedings will continue.

5-8. Presentafion of evidence

a. Rights of respondent. Except for good cause shown in the report of proceedings, a respondent is entitled to be
present, with counsel, at all opsn sessions of the board that deal with any matter concerning the respondent. The
respondent may—

(1) Examine and cbject to the introduction of real and documentary evidence, including written statements.

(2) Object to the testimony of witnesses and cross—examine witnesses other than the respondent’s own.

(3) Call witnesses and otherwise introduce evidence.

{4y Testify as a witness; however, no adverse inference may be drawn from the exercise of the privilege againsi
self~incrimination. (See para 3-7¢(3).)

b. Assistance.

(1) Upon receipt of a timely written request, and except as provided in (4) below, the recorder will assist the
respondent in obtaining documentary and real evidence in possession of the Govemnment and in arranging for the
presence of witnesses for the respondent.

{2) Except as provided in subparagraph (4) below, the respondent is entitled to compulsory attendance at Govern-
ment expense of witnesses who are seldiers or Federal civilian employees, to authorized reimbursement of expenses of .
other civilian witnesses who voluntarily appear in response to invitaticnal travel orders, and to official cooperation in
obtaining access to evidence in possession of the Government, fo the same extent as is the recorder on behalf of the
Govermnment. If the recorder, however, believes any witness’s testimony or other evidence requested by the respondent
is irrelevant or unnecessarily cumulative or that its significance is disproportionate to the delay, expense, or difficulty
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in obtaining it, the recorder will submit the respondent’s request to the legal advisor or president (see para 3-5), who
will decide whether the recorder will comply with the request. Denial of the request does not preclude the respondent
from obtaining the evidence or witness without the recorder’s assistance and at no expense to the Government.

(3) Nothing in this paragraph relieves a respondent or counse! from the obligation o exercise due diligence in
preparing and presenting his or her own case. The fact that any evidence or witness desired by the respondent Is not
reasonably available normally is not a basis for terminating or invalidating the proceedings.

(4) Evidence that is privileged within the meaning of paragraph 3-7¢(1) will not be previded to a regpondent or
counsel unless the recorder intends to introduce such evidence to the board and has obtained approval o do so.

5-9. Argument

After all evidence has been received, the recorder and the respondent or counsel may make a final statement or
argument. The recorder may make the opening argument and, if argument is made on behaif of a respondent, the
closing argument in rebuitdl.

5-10. After the hearing

Upon approval or other action on the seport of proceedings by the appointing authority, the respondent or counsel will
be provided a copy of the report, including all exhibifs and enclosures that pertain to the respondent. Portions of the
report, exhibits, and enclosures may be withheld from a respondent only as required by security classification or for
other good cause determined by the appointing authority and explained to the respondent in writing.
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Appendix A
References

Section 1
Required Publications
Military Rules of Evidence are found in the Manual for Courts—Marti